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Burbank-Glendale-Pasadena Adrport Authority !
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Burbank, CA 91505

The City of Burbank (*City™) appreciates this opportunity to comment on the Burbank-Glendale-
Pasadena Airport Authority’s (*Authority”) draft application (“Application™ for a curfew at the ]
- Bob Hope Airport (“Alrport”). The City applauds the thorough and convineing job that the - Z-
* Authority has done in developing the case for a curfew at the Adrport. j

The proposed full curfew (“Full Curfew*) addresses a longstanding need 1o solve the unique and
serious pighttime noise problem at the Airport. Nighttime noise causes thousands of awakenings
in the vicinity of the Airport, diminishes property values, and impairs quality of life for residents.
Nighttime noise has also caused or contributed to decades of avoidable — vet expensive and
acrimonious ~ disputes relating to the Airport. The Full Curfew, and only the Full Curfow,
provides an historic opportunity to resolve this longstanding problem.

The City has a direct interest in secing the Full Curfew approved by the FAA. Because of the
importance of nighttime quiet in the largely residential areas of Burbank near the Alrport,
obtaining a curfew has been a centerpiece of City policy for over almost 40 years. Moreover, the
City bas an interest in protecting the property values (and property tax revenucs) of houses
negatively affected by aireraft noise, as well as protecting City interests in quiet at parks, City
buildings and other City property in the vicinity of the Airport. The presence or absenee of
nighttime noise also affects how the City tegulates land uses and other activities in the areas of
the City near the Airpoxt. The City therefore joins the Authority in supporting the Full Curfew

. and presents these comments in further support of it. .

The City has carefully reviewed the Application. Based on this review, the City has determined
that (1) the Authority has done a commendable job in laying out the compelling case for the Full
Curfew at the Airport and (2} the Authority has demonstrated compliance with the requirements
for imposing a curfew on Stage 3 aircraft under the Afrport Noise and Capacily Act of 1990
("ANCA") and ANCA’s implementing tegulations, 14 C.F.R. Part 161 {“Part 161™).

The City recognizes that the Part 161 repulations provide a detailed, technical roadmap for
completing a Part 161 application and that the Authority has followed those regulations.
However, as Part 16] itself recognizes, those regulations are not intended to lirnit the information
an applicavt may submit in support of its application. The City believes that the urrigue
conditions at the Airport and in the surrounding community make it advisable that the
Authority’s Application include additional information beyond the minimum marterial mandated ]
by Part 161, '

Because the Authority’s Application is expected to be the first Pagt 161 application for a Stage 3

H
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resiriction the FAA will act upon, there is much uncertainty regarding the actual Part 161 review £
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-and approvel process, For exampie, it {s unciear whar standards the FAA will actually apply to
many technical and policy issues and what specific information will turn out to be important 1o
the agency. Accordingly, the City believes it would be prudent for the Authority to provide more
information and more detail than might be expressly required by Part 161. The City’s objective
in presenting these comments is to provide additional information and detail 1o further strengthen
. the Authority’s Application, including information that is within the City’s particular expertisc,
and to suggest areas where additional information from the Authority would further support the
Apphication, In this letter, I would like to summarize the City’s primary suggestions,

History of Efforts to Qbiain a Curfew at the Ajrport. As the Authority knows, the City has
sought a curfew at the Airport for almost 40 years, The history of those efforts, and the
cemmunit}r support for a curfew, provides compelling evidénce of the existence of a nighttime
neise problem and the need for a curfew.. The complets historical and factual context of the
nighttine noise problem shows that the clrcumstances atthe Airport and surrnundmg ArCas are
unique, further demonstrating the need for a curfew, The history of the nighttime noise issue at
the Airport highlights the hkelvbeneﬁts of the. Full ¢ Cm::[‘ew, mcludmg mmproved Authority-City
relations, improved qualrry of lxﬁ:—: antf athqr diif "'iﬂ-tto Saify b

gl 2 o Exi)éndmg the description of
the noise problem to 1ncludf: Elns hlStE!r}-' Wm.ﬂd pmmde & broader Factual c@ntext for thc:
Application that more .E'ullv dt:mnnstratcs the need for thc“.Fqu C‘u.u'few L

unpﬂrtant in the Pa.ri: lﬁl”pprocéss faat tﬁa bcnzﬁt—cosl analym&’s ' beneﬁts to society

T T

irom the curfew nutwmghﬂs costs: Evr:n though Part 161 rcq’:u:res ‘that a eﬁeﬁt—cnst analysis

show only a “reasonable iikelihodd  Mat e banefits woﬂiom;é‘h ihe.
Application’s dr:mnnstratmn of usﬁ:“ &Dcretal bcneﬁih ‘ma.kcs 11: cIcar tha.t 1.11
regalatory standard.” :, -

CtS‘fét the
prlma.tmn meets the

As discussed in the Deteuled C'Dmmmls,::the CltV‘bChﬂ?BS tha.Ltha Authont}' ;S meﬂmd@lﬂg}'
provides the lower ra.nge*of likely benEﬁt&anﬂ ﬂm’upper Ia.nge. of likely. co&is This inherently
conscrvative approach is.onc 6f the stronge$t feapmesof the Application; hetause it shows that
the curfew would produqe beneﬁfs to socicty undét evona warsi-casekmd o,f a.ua.lys:s The
Authority’s benefit-cost: analysm I3 hkel}r 1o recelve a great deal of: scrut:l,ny fromthe FAA and
other commenters. The, Cl‘gy belicyes it wau.lnihalp answer fhany quasuonﬁ that might be raised,
and deflect possible mtmsma if the Authant}f wiere 1 provide'd more detailed explanation of
the assumptions underlying i its snalysis and of the memgdcrlogues used. T'hat explanation would
make explicit the inherently conservative nature; of the; assumpuons and analyses, and highlight
that a benefit-cost analysis using rcisonable alternative assumptions likely would result in an
even higher cost-benefit ratio. Indeed, sensitivity analyses performed by the City show a
probable cost-benefit ratio for the Full Curfew in the range of 2.14, as opposed to the reported

value of 1.21. This means that the curfew would have twice the benefits to society as it would
have costs.

Intangible and Hard-to-Quantify Benefits. In addition to the monetary benefits the Authority has
identified, inplementation of the Full Curfew would result in several hard-ta-quanhfy or
unqua.nt:lﬂable benefits, including (1) the removal of one of the most contentious issues that has
contributed (o more than four decades of litigation and community dispute and (2) quality of life
and health benefits for local residents, visitors and businesses. Part 161 and other FAA, guidance
stress the importance of such hard-te-quantify benefits in decision-making, In the comext of the
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Auihority’s Application, identfying such hard-to-gquantify or unguantifiable benefits is important
for two reasons, First, many of those benefits are among the more important benefits of the
curfew. Even though a monetary value cannot be placed on these benefits, they justify adoption
of the curfew in addition to quantifiable benefits. Accordingly, the Application would be
strengthened by identifying those benefits. Second, because the Part 161 standard for the
benefit-cost Application is that the analysis must show a reasonable likelihood of providing net
benefits to socicty, identifyving &l of the benefits of the Full Curfew, even if not all can be

monetized, provides additional proof that the Full Curfew mests these regulatory standards and
should be approved,

The Airport in the Regional Aviation System. Given concerns about congestion and noise
throughout the Los Angeles region, implementation of restrictions at one airport is likely to raise
concerns that other airports would be adversely affected in some way. The Application docs a
good job of explaining that only a small ntmber of operations are expected to relocare from the
Airport to other airports in the region, and that such relocations arc within expected wraffic
growth rates at those airports even *mthuut a curfc—:w at fhe A:rpnrt

Given the potential for confusmn anﬂ mlsunderstandmg on tI:us msua, hawwcr the City
recommends that the Authﬂﬂt}' expand g discussion to mnphaslz.e that-the Authority is not
mandating that any -‘:rpt:;.'-xtmn relocate to any specific airport; such decisions would be made by
. aircraf} operators based;on thelrparticular needs. The applwaﬂonshould ma.ke clear that the
. Authont} would prefcr Gpcrauons to. remam at the Alrport and opc:rate ,curfmu hours.

The City also asks ﬂ:e Amhnntym nme 'L*hat Lhe er.r stands’ pu:epa:ed ta lise any'mﬂUmce il may
have {0 convinee Au:port ilsers — man}rhof ‘whom are City taxpaxrers*m 1o kcep thelr operations at
the Airport within curfew hours; ather fhad diseffifig e to other aarpons Fm:—ﬂl}r, the City
recommends that the. dlsr:ussmn be plateds in 2 regional context, h}hdxscussmg the role of the
Ajrport in regional aviation, planning aid the stegs other airports ¢ are taking fo.address noise
problems, including specifically that facthat Los Angelés World Airports ig undm'talung a Part
161 study iself for Vas:Niiys that may inclade’a chtfew: This regional contéxt discussion
should include the crmcali'act ﬂ:La_q: this st:udy xs expressly ineluded in, tha Scuﬂ:mm California
Association of Guvcrnm' 15201 LR

~In closing, I would hke to aﬂdthat afbarvears of conflict, with 1.he Authonty, thc Cl‘tj.-’ is pleased
that the Authority is following through on its commitment i6 séék-aiid obtain a carfew. A curfew
would be an historic achicvement that would do much to ease relations’ bctween the Authority
and the connmmnity, Accardmgl}", ‘the City: whnlehearte::ﬂ}r supports the Authority’s effort to
secure a Full Curfew at the Airport and corneends the Authority for the quality of the
Application. The City thanks the Authority for the opportunity to comment on the Application
and stands ready 1o assist the Authority to obtain FAA approval of the Full Curfew.

Documents referenced in the detailed comments are included in the enclosed CD-ROM.
Sincerely,

T3 e "‘

Mayor Dave Golonski
City of Burbank
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DETAILED COMMENTS

1) Context for the Nighttime Noise Problem (Chapter 2; Sctting and Constraints for
Noise)

SULMMARY OF COMMENT: Moving the description of the need for a curfew to
Chapter 2 would strengthen the Application by providing a factual and historical basis
to inform the discussions in Chapters 3 and 4. In addition, the discussion of the need
for the curfew would be stronger if it included historical comtext regarding nighttione
noise and curfews at the Ajrport.

ACTION PROPOSED: The Autliority should amerd Chapter 2 of the Application to
include the detailed description of the nightiime noise problem that requires a enrfew
cerrently located in Chapter 5, This should include detailed history of the unique

importance of the nightiime noise problem and unique importance of a curfew at the
Airport.

The Application’s thorough, technical description of the nighttime noise problem in the areas
near the Afrport in the current Chapter'S would be enhanced by adding a descrption of the
unique historical context surrounding the nighttime noise problem in the communities near the
Airport. The severity of the nighttime noise problem has motivated many thousands of citizens
to take direct and indirect action to make the noise go away. Indeed, oblaining a mandatory
curfew has been a centerpiece of City policy, and public outery, for almost 40 years. The fact
that those ¢fforts have continued for almost 40 years, despite all of the changes at the Airport, is
powertul evidence of the nighttime noise problem and the need for a Full Curfew.

Moreaver, the history of efforts to obtain 2 curfew provides a human dimension to the nighttime
noise problem that is not fully captored in the statistics of DNL contours, incompatible dwellings
and survey results. Thus, in order to fully describe the nightrime noise problem the Alrport
Authority’s proposed curfew is intended to address, the City recommends that the Authority
supplement its discussion of the noise problem with a briaf history of efforts by Burbank, its
residents and others to obtain a curfew. In addition, the City recommends that the Authority
further supplement this discussion with similar evidence that it may have in its own records,
including complaints about nighttime noise, letters and statements made in Authority meetings.

Because the City is particularly well suited to provide a description of the historical context for
the nighttime noise problem, the City sets out 2 proposed insert below, and recommends that the
Authority adopt and supplement it with information from its files and experience.

L |

The problem of nighttime noise at the Alrport began 1o reach serious levels in the late 1960s as
commercial jet service established iiself at what was then called the Lockheed Air Terminal, In
response to cornmunity outery, the City of Burbank attempted to impose a curfew on nighttime
jet departures between 11:00 p.m. and 7:00 am. See City of Burbank Ordinance No 2216
{March 31, 1970). That ordinance was subsequently strack dowm by the Supreme Court in City
of Burbank v. Lockheed Air Terminal, Inc., 411 U.S. 624 (1973). Impertantly, the Court did not
hold or imply that the City's goal of eliminating nighttime noise did not meet a legitimate need



of the City. See id. at 64243 {noting that the City had a legitimate goal in secking to reduce
nighttime noise) (Rehnepuist, 1., dissenting).

Although the City was unsuccessful in achieving by itself a solution to the nighttime noise
problem, it redirected its efforts to urging the Airport and others with that autherity to address
the problem. In 1974, the City sought legislation from Congress that would allow cities [ike
Burbank te irnpose curlews on airports within their boundarics. City of Burbank Resolution No.
16,875 (Aug. 20, 1974). In addition, over the next several years, the City adepted a number of
resolutions and took other action intended to reduce noise from flight operations at the Airport in
general. Eg., Resolution No, 16,526 (Aung. 21, 1973) (urging adoption of a preferential YUITWERY
program to limit overflights of homes); Resolution No. 20,124 (March 30, 1982} (supporting
strict enforcement of Airport Noise Rule requiring the use of quieter aircraft); Rasolution No.
21,140 (Dec. 11, 1984) (supporting accelerated phase-out of noisiest jets from the Airport).

In the late 1970s, the Lockheed Corporation, then owner and operator of the Airport, announced
it would sell or close the Alrport. 1n order to protect this important community asset, the Cities
of Burbank, Glendale and Pasadena formed the joint powers authority that became the Burbanic-
Glendale-Pasadena Airport Authority to own and operate the Alrport. Even in the context of
preserving the Airport, however, community concerns regarding neise were of paramount
concemn. The organic statute authorizing the creation of the Awhority includes prolubitions on
the lengthening of runways and mandates that the size of the then-existing noise impact area not
increase. Cal, Gov’t.Code § 6546.1, Additional provisions designed to limit jncreases in noise
wert included in the original Joint Powers Agreement between the three cities and in.the
Aurthotity’s noise rules. Eventually, the Authority adopted a voluntary curfew on air carrier
operations’in an effort to address community concerns tegarding nighttime noise from at least
somic Airport users, '

The problem of nighttime noise and the need for a curfew remained, however, an important 1opic
of public discussion and debate, with frequent calls by citizens for the Authority to establish a
mandatory curfew and frequent objections to proposed operations that would cccur during
nighttime hours. In addition, citizens frequemtly filed complaints with the Authority regarding
nighttime operations. Operations by air carriers who chose not to comply with the voluntary
curfew, a5 well as nighitime operations by other operators, continued 1o create a serious noise
problem in Burbank and other areas surrounding the Airport.

The specific need for a curfew reswfaced as a major City issuc in the mid-1990s in the context of
the Authority’s proposal to build = larger terntinal. The view of the City and its residents was
summarized in City of Burbank Resolution No. 24,578 (Sept. 19, 1993):

The Adrport Authority should aggressively pursuc an FAA Part 161 Process 1o
establish a mandatory curfew on all flights into and from the Alrport between 10
pm. and 7:00 a.m, The current voluntary curfew is being routinely, and
increasingly, ignored and has not proven to be a viable mechanism,
Acknowledging that the FAA 161 process is time-consuming and fFraught with
potential obstacles, the Airport Authority should also pursue any and al] other
means to gain respect for the current 10 pan. to 7 am. curfew. [t is the explicit
intention of the Burbank City Council not to support the commencement of
construction of a new terminal unless and until 2 satisfactory mnandatory curfew is
established. (emphasis in original).



The [ack of a mandatory curfew was a major motivating factor in the extensive, and expensive,
litigation and battles between the City and Authority. Between 1995 and 2000, the City and
Authority were involved, directly and indirectly, in approximately 13 lawsuits in state and

federal courts and before administrative agencies. Several of the lawsuits involved appeals,
These lawsuits covered a wide range of environmental, land use, noise and allocation of powers
issues. Obviously, all of this litigation was enormously expensive and distracting. Throughout
this peried, the City reiterated its position that a curfew was a neeessary, although not sufficient,
condition for resolution of these various issues. The City also enlisted the support of members of
Congress, FAA officials and others to encourage the Airport Authority to seck a mandatory
curfew.

A particular focal point of the City’s efforts to obtain a curfew was the contested hearing process
regarding the Awthority's applications to renew its Noise Variance pursuant to the California
Aitport Noise Regulations. Under those regulations, the Authority has a legal duty to reduce and
ultimately eliminate the “noise impact area” which is defined as homes, schools, churches and
similar land uses exposed to noise levels of CNEL 65 dB or more. Untl the noise mmpact area i3
eliminated, the Authority must seek a noise variance from CalTrans as 2 way to ensure that
adequate steps are being taken to eliminate the noisc impact arca,

The Authority contended, in general, that its existing noise rules, voluntary curfew and acoustic
insulation program woere adequate measures to eliminate the noise impact area. In three
successive administrative hearings, the City argued that further Steps were necessary, including a
curfew. In all three variances, the focus of the City’s efforts was 1o require the Authority to start
or complete a Part 161 Siudy in order to obtain a curfew, As CalTrans conchuded in the 2002
Variance, “[the Aurhority] has also undertaken a Part 16} Study [for a curfew], a process thar
may hold the besthope of developing new noise abatement measures.” I the Matter of
Statement of Issues by the Burbank-Glendale-Pasadena Airport Authority, Decision at 16 {Cal.
Dep’t Trans. Nov. 20, 2002). See also, /n the Matter of the Nolse Variance Application of
Burbani-Glendale-Pasadena Atrport Authority, Decision (Cal. Dep’t Trans. Feb, 28, 2008).

In late 1999, following the 1998 Variance decision and as the City and Afrport Authority began
implementing a series of agreements to resolve many of the land use and other issues relating to
the Airport, the Authority retained a consultant and began to prepare the study required by Part
161 for a mandatory curfew, OF course, by itself, preparing a study does not solve a long-
standing and continuing noise problem. Accordingly, citizens and the City continued to cal]

attention to the nighttime noise problem and attempt to expedite completion of the Part 161
Study.

For exarnple, in October 2001, 58 percent of the voters in a special City election approved an
initiative measure known as Measure A, Among other provisions, Measure A would have
prohibiled the City from approving virtually any aspect of any new Airport use unless and unti]
the Authority had implemented a mandatory cwrfew on all operations between 10:00 p.m. and
7:00 am. What is particularly striking about Measure A is that it was approved by alarge
majority of voters despite the blunt warnings of the Burbank City Attorney and others that
Measure A was illegal. And in fact, Measure A was ultimately strack down by the courts. This
kind of direct public demand for a curfew underscores the depth of the problem of nighttime
noise and the need for the Full Curfew on all operations to address it.



Similarly, in 2002, the City convenoed an vnusual public committee, called the Plan Evalvation
and Review Commitiee (PERC), to take a comprehensive look at a nurmber of issues relating to
he Airport, PERC consisted of 16 individuals drawn from a broad cross-section of Burbank,
including tong-time citizen activists, residents who lived near the Airport and ¢itizens with only
limited prior political involvement from all parts of the City. PERC heard extensive testimony
from Burbank and Los Angeles residents, City officials and representatives, Authority officials
and representatives and other stalcholders. Afier many weeks of fact gathering and careful
deliberation, PERC issued a lengthy report distilling its findings. -

With respect to nighttime noise, PERC concluded that:

While many have focused on a demand for curfews or nojse budgets or other
remedies, PERC’s analysis found that the fundamenta) building blocks of the -
complaints could be identificd as three elements: noise; pollution; and waffic. ...

Limiting daytime disturbances from nojse, and eliminating nighttime noise
disturbances, should be primary poals of City policy.

Throughout the PERC meetings, residents of all parts of Burbank and some of
Los Angeles spoke passionately about their suffering. It became clear that
Airport-generated noise, specifically planes taking off and landing, is the single
most intrusive and distressing element for having an atrport in our ¢ity. Those
suffering most from airport noise are obviously those directly under and close to
the flight paths most often used — airplanes departing to the south from the
north/south runway and planes landing from the west towards the east/west
runway. However, it would probably be difficult to find any resident in the whole
of the city, no matter how far from these flight paths, who has not been annoyed
by noise from aircraft flying to or from BGPA.

And the most annoying of all is the aircraft take-offs and landings that an;lzrpen e
night when there is no background noise to offver the growl of aireraft jet engines.

The FAA and the Airport Authority have responded to noise issues by
implementing measures under the Community Noise Equivalent Level {CNEL)
that l-u?ve had little meaningfol application to real-life experience with airport
Ticise.

The PERC Report went on to detail the extent and nature of the noise problem,
cousistently noting that nighttime noise presented a unique problem. E.g, Jd at 28.29.
Accordingly, PERC recommended that the Authority obtain FAA approval of a curfew.
PERC deseribed a curfew as “the most desirable, effective and achievable restriction.”
Id at7. PERC defined “desirable” as meaning “wanted by a significant portion of
Burbank citizens.” /d at 7 n.1.

In addition (o the relatively unfiltered views of Burbank residents regarding the need for a

curfew cxpressed in the PERC process and through Measure A, the public’s need for a curfew
' continued to be reflected in the public positions of the Clty, as well as elected officials. As

discussed above, the adequacy of the Authority's efforts to complete the Part 161 Application

' Plan Evaluation and Review Commitiee Report ar 27 (Oct. 1, 2002) (emphasis 2dded),



was the focus of the City’s arguments in the 2002 and 2008 noise variance hearings, Similarly,
members of Congress representing the area expressed their support for a curfew, also reflecting
the strongly expressed desites of (heir constituents in Burbank and Los Angeles, See, e.g., Lelter
from the Honorable Adam Schiff, Brad Shermen, Howard Berman and Henry Waxman to the
-Honorable Marjon Blakey, Administrator, FAA (Dec. 4, 2002).

L

These comments have focused on public statements of the City and its residents reflecting the
need for a curfew primarily because those statements are summarized and gasily referred to, But
reference to those docurnents and positions must be understood to represent the tp of the
iceberg. They represent the distillation of thousands of complaints, whether o the Authority, the
City, other elected officials, neighbors or family members. The disruptive quality of noise from
nighttime flights ultimately manifests itself in thousands of incidents and disruptions in the
quality of life by residents living near the Airport that eventually coroe to be expressed by
statements and actions of public officials. '

As this history demonstrates, a technical discussion of noise contours, sleep disruption surveys
and property valucs captures only part of the full nature and extent of the problem, Furthermore,
this history highlights the unique circumstances that justify the Full Curfew at the Ajrport. The

+ City is not aware of any other airport at which:

s There has been a sustained 40-year effort to secure a curfew,

» There has been a lengthy history of contentious, litigious and disruptive relationships
between the airport and the community.

* The airpori’s organic stanue and governing documents embody the need to limit noise.

*  State administrative adjudicators have specifically directed an afrport to pursue a Part 161
process in order to adopt meaningfinl noise abatement measures,

= Staie administrative adjudicators have repeatedly directed the afrport to expedite and
complete its Part 161 application for a curfew because of the demonstrated need for the
curfew, ' :

* Regional transportation plans already presume that a curfaw will be in place. Southern
California Association of Governments, 2008 Regional Transportation Plan Aviation and
Airport Ground Access Report at 14.

*  Voluntary curfews, less restrictive noise abatement measures, land use measures and non-
restrictive neise mitigation measures have fafled to resolve the problem.

The intertwined relationship hetween the Alrport and the community, the almost 40-year cffort to
obtzin a full mandatory curfew and the level of conlict between the community and the
Authority demonstrate the unique and compelling need for the Full Curfew at the Adrport. This
history also highlights that achieving the hard-to-quantify benefits of the Full Curfew provides
important and ynique réasons for adopting the Full Curfew at the Alrport. As discussed in
greater detail below, consideration of those hard-to-quantify benefits in the context of a benefit-
cost analysis is expressly encouraged by FAA and other guidance, and such benefils may provide
an independent basis for approval of the Full Curfew.



Accordingly, the City urges the Authority to supplement its quantitative analysis of the nighttime
noise problem with specific reference 1o this history. In addition to the evidence of that problem
summarized above, the City urges the Awthority further to refer 1o the qualitative expressions of
the disruptive quality of nightlime noisc from Airport operations that the Authority has received
and collected over the years,

Also, in order 1o provide a factual and historic context for the discussion of the Full Curfew and
potential alternatives in Chapter 3 and of the Benefit-Cost Analysis in Chapter 4, the City
recommends moving all or much of the information currently contained in Chapter 5 of the
Application regarding the need for a nighttime curfew to Chapter 2, along with the history of the
need for the nighttime curfew. Providing this information early in the Application will help
explain the purpose and need for the Full Curfew and, therefore, provide the necessary factual
context for discussing the proposed restriction and alternatives in Chapter 3 or discussing the
Benefit-Cost Analysis in Chapter 4, L

2) The Full Curfew Is the Only Alternative that Solves the Nighttime Noisc Problem
{(Chapter 3; Proposed Restriction and Alternatives)

SUMMARY OF COMMENT: Only the proposcd Full Curfew mezsure wonld meet the
need to address the nighttime noise problem.

ACTION PROPOSED: The Application should reflect the City’s and commupnity’s
position that the Full Curfew is the only mcasure that addresses the nizhttime noise
problem.

The City understands that the Authority must identify and consider less restrictive alternatives to
the Full Curfew as part of its analysis pursuant to Part 161, However, the City wants to make
¢lear that only the Full Curfew meets the technical and historical need to climinate nighttime
noise at the Airport {other than the occasional delayed or emergency flight allowed as exceptions
under the proposed curfew). Further, as discussed in detail in both the Application and the
commenis below, the Full Curfew meets the requirements of ANCA and Part 161. Accordingly,
the Application should be ¢lear that the Authority secks approval of the Full Curfew when it
submits the Application 1o FAA.

As discussed at length in Comment 1 above, a full curfew has long been identified as necessary
by the City, as an element of agreements between the City and the Alrport and in the notse
variance process under Title 21, Division 2.5, Chapter 6, of the California Code of Regulations.
Further, onty the Full Curfew would allow the Authority to make maximum progress towards
eliminating the Airport’s noise impact area, as required by State law, and avoiding the expense-
of noise insulation to achieve the same end. Title 21, California Cade of Regulations, §§ 5000, ef
seq. “[The Authority] has also undertaken a Part 161 Study [for a cuxfew], a process that may
hold the best hope of developing new noise ebaternent measures.” Fn the Marter af Statement of
Issues by the Burbank-Glendale-Pasadena Afrport Awthority, Decision at 16 {Cal. Dep’t Trans,
Nov. 20, 2002}

The Full Curfew is the only alternative that would secure the eritical unquantifiable benefit of
resolving a decades-long source of community disruption and conflict. Even if this benefit is



unquantifiable, it remains a key benefit of the Full Curfow.? Further, the Application clearly
demonstrates that there is no other feasible alternative that would address the nighttime noisc
problem at the Airport, :

While it is true that a Departure Curfew “would achieve part of the Airport Authority’s roise
reduction goal,” Application at 3-2, it would £all well shart of what is necessary to secure the
unquantifiable benefits of community goodwill and cooperation, The Deparrure Curfew would
still Jeave many arrival operations over the neighborhoods surrounding the Airport at night. The
awakenings analysis, DNL reduction analysis and benefit estimation analyses all point to the
inadequate benefits of the Departure Cuefew.

The Noise-Based Curfew suffers from the same shortcomiugs as the Departure Curfew, but
provides even fewer benefits. The measure fails to meet the need of eliminaling nighttime
aircraft noise surrounding the Airport, as seen by the greater total benefits provided by the Fuli
Curfew. See Application at 4-12, Table 4-4. Even under the assumptions used in the benefits
analysis that tend 1o underestimate benefits, the Application demonstrates that the “guieter”
planes that would be excepted from the curfew under the Noise-Based Curfow contribute
significantly o commumity impacts and Authority costs for insulation. The nighttine noise
problem wonld remain under the Noise-Based Curfew, even if it is reduced,

Further, the City is concerned about the defensibility of the Noise Based Curfew. ltis difficult to
defend any particular threshold that may be chosen fiom the perspective of compliance with the
Authority’s duty to avoid unjust discrimination under its Grant Assurances. See Comment 14,
below. The fact that the 253 EPNJGB threshald chosen for the Noise-Based Curfew was
expressly chosen to be “just below the quietest regional jet currently certified” will make this
challenge especially difficult. The Application docs not provide any noise-related impact

-

? 1t is critical to note that continuation of the voluntary curfew would be particularly
inadequate. In commeats to the Authority contained in Appendix H, the FAA indicated in 2004
that the Authority would need to make a greater showing to demonstrate the need for a
mandatory curfew in light of the voluntary curfew. The letter’s suggestion of some higher
burden is without support under Part 161 or ANCA. Even if such a heightened burden had any
regulatory or other support, however, the Authority has met this burden. It kas identified
considerable nighttime awalenings and a sizeable Noise Impact Area, even with the voluntary
curfew in place. The historical context discussed in Comment | above also shows that the
voluntary curfew has been inadequate to address the nighttime noise problem and avoid the
decades of expensive conflict and lifigation over noise issues at the Adrport. The Application’s
benefit-cost analysis also shows that all of the examined cuwrfew options would result in
significant net societal benefits, as compared to the voluntary curfew, All of the benefits
diseussed in the curfew are in excess of the existing voluntary curfew, which is contained within
the baseline scenario. As aresult, FAA’s claimed “heightened burden® provides no reason on
which FAA could legitimately deny the Application.



justification for this threshold. Further, the contimuing existence of 2 noise problem afier
reducing the “nojsiest” aircraft shows that any discrimination would be hard to justify.’

The Authority shewld pursue the Full Curfew to maximize quantifiable and non-quantifiable
benefits, :

3) I-Iard-Tu—Quanﬁfy and Non-Quantifiable Benetits (Chapter 4; Benefit-Cost Amalysis)

SUMMARY OF COMMENT: The Application quantifies only two henefits from the
proposed curfew. However, there are a number of important hard-to-guantify benefits -
from the curfew that are not addressed, including climination of ene of the maost
cententions local issues and improvements in the guaality-of-life of residents.

ACTION PROPOSED: The Application would be enhanced by identifying and

explaining the importance of the hard-to-quantity or non-quantifiable bencfits of the
curfew.

" The Authority has caleulated only two benefits of the curfew: increased residential property
values and reduced acoustic insulation expenses. The reduced acoustic insulation expenscs is a
purely financial benefit to the Authority (and FAA). Thus, increased property value is the only
benefit to the residents and communities affected by nighttime noise identified by the
Application. The Authority also recognizes, however, that “non-monetized benefits in the form
of noise reduction are realized by local residents.” Application at 4-1. For purposes of the cost-
benefit analysis as it stands now, this conservative approach is appropriate because it most
clearly demonstrates that the full curfew is likely to have a net societal benefits,

The City recommends, however, that that analysis be supplemented by identifying and
discussing the hard-to-quantify and unquantifiable benefits of a curfew. Both Part 161 and the
FAA’s Airport Benefit-Cost Analysis Guidance make clear that such benefits can and should be .
included in the assesswment. 14 CFR Sec. 161.305(e)(2)(ii); FAA, Airport Benefit-Cost Analysis
Guidance at 58, 90 (Dec. 13, 1999) (“F44 BCA Guidance™). The consideration of non-
monetizable or hard-to-quantify benefits is alse endorsed by the Office of Management and
Budget, OMB Guidelines and Discount Rates Jor Benefit-Cost Analysis of Federal Programs,
Circular No. A-94 (1992), Sec. 5(a)(1) (calling for “a comprehensive emumeration of the
diffcrent types of benefits and costs, monetized or not”). Indeed, the FAA’s Benefit-Cost
Guidance makes it ¢lear that a decisionmaker may select an alternative even when it has a lower
benefit-cost ration if securing the hard-to-quantify benefits tips the balance in favor of that

* As a vesult, the suggestion in the 2004 comments from FAA to the Authority contained
in Appendix H ~ that there would somehow be unjust discrimination against quieter aircraft by
including therm in the curfow — is untenable as a matter of logic and regulation. There is no
reasonable basis on which to exchude aircraft from the curfew, becausc they all contribute to the
nighttime noise problem. Furthermore, neither the ban against unjust diserimination in the grant
assurances nor any FAA guidance would support the novel and arbitrary suggestion that the
Authority would need to discriminate to avoid discrimination.



alternative. FAd BCA Guidance at 90 (“The recommendation of the appropriate altemative will
depend on measured benefits and costs, consideration of hard-to-guantify benefits and costs, and
scnsitivity of results to uncertainty™). Accordingly, hard-to-quantify benefits can be important,
and even decisive, in decisionmaking,

Many of the benefits of a cwrfew are difficult to quantify or cannot be monetized at all. The City
believes that many of those benefits are among the most tmportant and valuable benefits of the
curfew and are therefore critical to 2 complete consideration of the curfew,

First, as noted above, Part 161 does not require that an application demonstrate & benefit-cost
ratio greater than one. It js sufficient if “the estimated potential benefits of the restriction have a
reasonable chance to exceed the estimated potential cost of the adverse effects on interstate and
foreign commerce,” including consideration of hard-to-quantify benefits. Although the
Application clearly demonstrates net societal bencfits, identifying additional, hard-to-quantify
benefits further supports the proposition that it is probable that the benefits of the curfow
outweigh its costs.

- Second, these hard-to-quantify benefits establish the fundamental teasonableness of the curfew,

because 1aking action to achieve those benefits would be a reasenable exercise of govermmental

authority even in the absence of the quantifiable benefits, Third, these hard-to-quantify bencfits
can only be achieved with the Full Curfew. Thus, a discussion of these benefits provides further
support for the Full Cuwrfow as the only aliemative that can meet the community’s needs.

Accordingly, the City recommends that the Application include a discussion of the hard-to-
-quantify benefits of the curfew. The City’s comments below rdentify several such benefits, and
the City recommends that the Authority add others that may not be apparent to the Cily,

Benefits from Removal of Major Source of Community Tension and Conflict

As discussed In Comment 2, nighttime noise and the question of a curfew have been at the center
of the frequently contentious, often litigious relationship between the City and the Authority.
"Those conflicts have cost the City and the Authority tens of millions of dollars in legal fees and
other expenses, have occupied the time and attention of City and Authority leadership and have
added 10 the cost, in time, money and resources, of operating the Airport and governing the City.
Implementation of a Full Curfew would remove one of the critical points of contention relating
to the Airport. This provides the opportunity to improve relations betweer the City and the
Autherity, permitting more efficient resolution of the many issues on which the City and
Authority must coordinate. It also has the potential to reduce or eliminate the millions of dollars
each side has expended on litigation, While it is impossible fo place a dollar figure on this real
cffect, it is a critical benefit of the Full Curfew. As discussed above in Comment 2, neither of
the other alternatives would have a similar effeet,

The Inherent Value of Quiet at Night

As the Authority notes, there is an intangible but real value to the elimination of nighttime noise
that is not folly captured by increased property values. Application at 4-1. These liard-to-



quantify benefits include the elimination of nightly disruptions, the assurance of quiet, the ability
to take advantage of warm weather to stay outside late at night, for children to camp in backyards
without atreraft overflights, and the collective benefit of quiet neighborhoods, sidewalks and :
strects, Tt shert, there is day-to-day benefit to a quicter neighborhood that is not fully captured

by the ipcrease in property values. In part, this is because proparty values are not realized by
homeowners or renters on a daily basis, and partly becanse the value of quiet is so inherently
tangible (and indeed presumed by most people) that property values simply de not reflect the
full valne of a curfew. The City recommends that the Authority expand its discussion of the
inherent value of quict at night as part of its discussion of hard-to-quantify benefits by

identifying those benefits and acknowledging them 1o be additional benefits of the Full Curfew,

In addition, residents would benefit both psychologically and financially from being able to use
natural ventilation at night. A Full Curfew would allow residents to open their windows from 10
p.m. te 7 am. and avoid almost a1l aircraft noise. This would reduee air conditioning and
mechanical ventilation costs. '

Iinproved Health and Well-Being

Exposure to aircraft noise in general and aircraft noise at nighttime in particular has been linked
te 2 number of potential health and behavioral problems, including clevated stress levels,
difficulty concentrating, and general well being.* These consequences have been recognized as
serious public health concerns that merit firther reseacch and attention. Although difficult to
quantify, the adverse health consequences of exposure to nighitime noise from aircraft operations
impose a range of costs on society in the form of lower productivity, increased medical costs and
areduction in well-being. Conversely, eliminating nighttime noise would reduce or eliminate
those costs and improve the health and well-being of area residents. The effects are not captared
in the hedonic property value methodology used in the Application, Accordingly, the
Application should acknowledge that one hard-to-quantify bencfit of the Full Curfew would be
the improved health and well-being of people living and working near the Alrport,

Benefits to Non-Homeowners and Businesses

By limiting the benefits analysis to property values, the Application does not discuss benefits to
non-homeowners who are impacted by nighttime noise. For example, because of different
market conditions, rental rates may not fully reflect the impact of nighttime noise, Moreover,
tiere are non-residential properties whose users would benefit from quiet at night, For example,
therc are hotels near the Alrport whose guests and employees would benefit from the elimination
of nighttime noise. There are also a number of other businesses with late-night and/or early-
morning hours whose employees and customers would benefit from the elimination of nighttime
noise. In addition, there are visitors to the area who would benefit from nightiime quiet.

* See Technical Meeting on Aireraft Neise and Health: Review of Existing Evidence and
Needs for Research (World Health Organization 2001); Noise From Civilian Aircraft in the
Vicinity of Airports - Implications for Human Health - Noise, Stress and Cardiovaseular Disease
(Health Canada 2001).
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These individuals would benefit from the curfew in the same basic ways that homeowners
would, but the focus on residential property values does not account for the benefits to these
individuals. The City recognizes that it may not be possible to quantify these benefits (although
the City urges the Authority to explore that possibility), but feels strongly that the benefits to -
those non-homeowners should be acknowledged and accounted for in the Application.

4) Standards for Benefit-Cost Analysis (Chapter 4 Benefit-Cost Analysis)

SUMMARY OF COMMENT: The FAA does not clearly identify the standards by
which it must cvaluate the benefit-cost analysis of the Application. Nonetheless,
because the Authority relics on assumptions and analyses that understate benefits and
oversiate costs, the Authority’s benefit-cost analysis far exceeds any possible
interpretation of the regulatory standard. Highlighting this approach in the context of
FAA and other benefit-cost guidance would forther demonstrate the Application’s
complizance with Part 161 requirements, - :

ACTION PROPOSED: In order to assist faturc review, it would be useful for the
Application to elarify carly in the document the standards by which FAA must review
the Application’s forceasts, noise impacts, benefits and costs. Further, the. Application
should identify the conservative approach it is using nnd identify how the approach is
justified based on the context of Part 161 and the facts of this ease, as discussed below.

Part 16] requires that the applicant provide evidence that the benefits of the Full Curfew “have a
reasonable chance to exceed” jts costs. 14 CF.R, § 161.305(e)(2)GD(AXE). The Application’s
consistent use {discussed in detail in comments elsewhere) of assumptions that tend to
overestimate costs and underestimate benefits — but still show a benefit-cost ratio in excess of
one ~ demonstrates that the curfew far surpasses that regulatory requirement. The Authority
could enhance the Application by refarring to FAA and federal guidance on benefit-cost analyses
to emphastze that its analysis exceeds regulatory requirements.

- FAA guidance on the conduct of benefit-cost analyses indicates that identifying the benefits and
costs of a proposed action involves uncertainty, but that the goal is to identify “realistic™
scenarios and bracket the range of reasonable uncertainty. See Fdd BCA Guidance at 6, 85.
Similarly, the Office of Management and Budget has identified benefit-cost guidance applicable
to all federal programs not explicitly exempted. See OMEB, Circular No. A-94, Guidelines and
Discount Rates for Benefit-Cost Analysis of Federal Programs (Oct. 29, 1992); OMB, Economic
Analysis of Federal Regulations Under Exceutive Order 12866 (Tan. 11, 1996). These guidelines
malce clear that the goal of 2 bencfit-cost analysis is to identify an “expected” net benefit or cost

1o Iearn whether a proposed action is Likely to lead to net benefits to society. Circular A-94 al §§
S{a), 9. “The expected values of the distributions of benefils, costs and et benefits can be
obtamned by weighting cach outcome by its probability of ocewrrence, and then summing across
all potential outcomes, If estimated benefits, costs and net henefits are characterized by point
estirnates rather than as probability distributions, the expected value {an unbiased estimate) is the
appropriate estimate for use.” Jd. at § 9(b). OMB recognizes that use of worst-case estimates or
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other forms of analysis may be appropriate in some circumstances when the rationale for such
estimates is clearly presented. Circular A-94 at § Q(b).s

The use of such 2 worst-case analysis is appropriate in this case. As discussed in detail .
clsewhere, the Authority’s approach uses assumptions and includes statistical and
methodological approaches that necessarily lead to the understatement of benefits and the _
overstatement of costs. Nonetheless, even with these understated benefits and overstated costs,
the Application still shows that the Fuli Curfew would provide net socictal benefits. This means
by definition that any “expected” or “likely” scanario would have net societal benefits,
Therefore, under any conceivable reading of the regulation, the benefits of the Full Curfew “have
a reasonable chance to exceed” the costs. 14 CF.R. § 161.305(eX2)GINANL).

By clearly identifying the standards for benefit-cost analysis, hightighting the conservative
assumptions and clements of the analysis of the curfew, and presenting sensilivity analyses and
other data o indicate the effect of those assumptions, the Authority would further strengthen the
casc that the benefit-cost analysis meets the Part 161 standard,

5) Benefits of a Curfow Outside of the CNEL 65 Contonr (Chapter 4; Benefit-Cost
Analysis)

SUMMARY OF COMMENT: The Beneﬁt-ﬂust Analysis understates the bencfits of

- the curfew by not accounting for the benefits of tht curfew to homes outside the CNEL
63 dB contour.

ACTION PROPOSED: The Application should explicitly state that the benefit-cost
analysis cxcludes benefits of the curfew that exist outside of the CNEL 65 contours and
note the potential extent of those bencfits, including hard-to-quantify benefits. The City
is not recommending that the Authority redo s primary benefit calculations as long as
it maintains the worst-casc benefit-cost approach in the draft Application.

The Application docs not account for the benefits of the curfew bevond the CNEL 65 dB
contour, see Application at 4-2, even though because people living and working beyond the
CNEL 65 dB contour will clearly benefit from the Full Curfaw,

For example, the hedoxiiT property value afialysis in the Application shows that noise afTects
property values outside of the CNEL 65 contour, as well as inside it. Indeed, the analysis shows
that there is a larper effect on property values per decibel of noise outside of the CNEL 65
contour than inside it. E.g., Application, Technical Report 2 at 31, Similarly, the Hterature
Teview presented in Technical Report 2 of the Application (see Table 1 at pages 5-6) shows that
ihe majority of the studies using DNL-equivalent measures used thresholds of property value
impact of DNL 55-60 decibels rather thart DN 5. The European Unjon recently determined

* In that case, however, “the analysis should identify the naturc and magnitude of any
[statistical] bias,” 7d.



that it would use DNL 53 decibels as a general noise threshald for asscssing property value
impacts and DNL, 50 for aviation.

Perhaps most importantly, the FAA has also included noise effects, costs and benefits beyond the
DNL 65 dB contour (indeed to the DNL 55 contour) for the purposes of its assessment of noise
stringency in the ICAO Committee on Aviation Environmental Protection (“"CAEP™), airspace
and continuous descent arrival programs.® See ¢.g., CABP, ENVIRONMENTAL DESIGN
SPACE (EDS} PROGRESS at A-12 (Feb. 2007) {presented by U.S. and Canada representatives),
FAA, is using DNL 35 as the threshold for the caleulation of the benefits of noise reductions in its
hedonic property model intended to be used as part of its Aviation Portfolio Management Tool
(“AMPT™) that will be used for CAEP, airspace design and other purposes. Indeed, FAA®s
recent and extensive promotion of the noise benefits of continuous descent arrivals {“CDA™) can
only be justified based on noise reductions below DNL 65 cotours, because CDA has only
minor effects on noise above DNL 65. It is importard to note that the calculation of benefits
outside of the CNEL DNL 65 contours as part of a benefit-cost analysis is not the same as
redesignaling thresholds for significant impact for National Environmental Policy Act purposes
or federal thresholds for land use compatibility under Part 150

Many awakenings and other sleep-related impacts ocour outside of the CNEL 65 contour.
Aircral noise-induced sleep disturbance is closely linked to individual overflights, rather than to
24-hour cumulative noise exposure, The Faderal Interagency Committec on Noise (1992), for
example, recognized that noise-indyced awakenings musi be predicted from the sound exposure
levels of individual noise cvents, rather than from long term, timec-weighted average sound
levels. Indeed, the Authority’s records reflect that a large proportion of the nighttime noisc
complaints come from addresses outside of the CNEY. 65 comtowr, Application, Technical
Report 2 at 10, '

'Because flights from the Alrporl generate Sound Exposure Levels (“SELs™) capable of
awakening people at points beyond the CNEL 65 dB contour, restricting the scope of the
Application’s analysis of awakening to the area within the CNEL 65 dB contour understates the
benefits of and need for a nighttime curfew. Figure 1 illustrates the consequences of restricting
analyses of reduced sleep disturbance of a curfew to the area within the Airport’s 65 dB CNEL
contour. The CNEL 65 dB contours for 2008 and 2015 shown in Figure C-2 of the Application

® This is 2 separate issue from the one identified by the FAA in its 2004 letter 1o the

Authority contained in Appendix H of the Application. See Appendix H at 5-6. In that letter, the
FAA identified concerns with the use of supplemental metrics outside of the CNEY, 65 contour {g
derive sleep awakenings and therefore benefits. Use of homes outside CINEL 65 contours in the
hedonic analysis would still rely on the cumuative CNEL metric (or annoyance metrics based on
CNEL) and be consistent with the academic literature, industry practice and FAA's own practice
in cost-benefit analyses. Thus, the FAA’s comments did not foreclose the use of CNEL contours
beyond 65 for the purposes of estimating potential benefits.

" Of course, Part 150 has atways allowed local entities to identify thresholds of
compatibility below DNL 65, On this basis, the City of Burbank’s zoning ordinances require the
provision of sound insulation for new development within the CNEL 60 contour,
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are bracketed by the 85 and 90 B SEL contours for a single departure of & 737-300 from
Runway 33. Figure 1 shows thar many homes located far beyond the Airport’s CNEL 65 dB
contour arc subjected to aircraft noise levels from individual overflights that are capable of
awakening their residents.®
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Indeed, indoor single-event noise levels may be higher for somé homes just outside of the CNEL
65 dB contoyr than those within it that have received noise insnlation and have their windows
closed.

-# The City is not recommending that the Authority define noise-impacted areas based
solely on single-event metrics or that the benefits of a curfew be based on estimaling and
cumulating per-awakening economic values. Therefore, the concemns identified by the FAA in
its 2004 letter {o the Authority contzined in Appendix H do not apply. See Appendix H at 5-6. It
is possible to identify a range of the number of people awakened without changing the CNEL
metric, That being said, however, only the single-event metrics allow the estimation of the
number of awakenings associated with aircrafi noise, Recent studies, including the studies cited
n Appendix C of the Application and Comment 9 below, make clear that single-cvent metrics
can be used 1o estimate a reasonable range of awakenings associated with aireraft noise,
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Further, there are no legal reasons for stopping the analysis at the CNEL 63 contour. Compare
Application at 4-2, The Vision 100 legislation cited in the Application only barred the use of
Airport Improvement Program funds for noise insulation outside of the DNL 65 sontour ~ it did
not forbid the use of Passenger Facility Charges or airport revenue for insulation outside of the
DNL 65 contour, In addition, that provision of Vision 100 was applicable only until the end of
federal Fiscal Year 2007 and is no longer in foree.’

The FAA has approved the use of airport funds for noise insulation between DN, 60 and DNL
65 at other airports as recently as November 2007, See e.¢., Letter from DD, Fuller, FAA,to T.
Anderson, Metropolitan Alrports Commission (Nov. 30, 2007). Finally, federal courts have
upheld the consideration of noise benefits beyond the DNL 65 contour in the Part 161 context
and otherwise if the airport can show particular local circumstances that Justify doing so. City of
Noples Airport duth, v. FAA, 409 F.3d 431, 435-36 (D.C. Cir. 2003); Nationg! Business Aviation
Ass'n, Ine. v. City of Naples Airport Authority, 162 F. Supp.2d 1343 (M.D. FL. 2001). As noted
above, the Authority has ample evidence to make this justification. Also, as noted above, the
FAA is already considering evaluating noise impacts above DNL 55 decibels.

The City recopnizes that the Authority excluded from the Application any diseussion of the
bencfits of the curfew outside the CNEL 65 dB contour based on the FAA's expressed reluctance
to acknowlcdge such benefits. As discussed above, however, such reluctance by FAA is
unwarranted and unsupportable in this situation. Accordingly, it would be appropriate for the
Authority to provide, through a sensitivity analysis or otherwisc, an indication of the likely
benefits to areas beyond the CNEL 65 dB contour that are not included in the benefit-cost
analysis.

Inclusion of the very real impacts of noise on homes outside of the 2008 CNEL 65 contour
would have a significant effect on the benefit cost ratio, As a test of the sensitivity of the
analysis to this effect, including the eflects of noise in property value from CNEL 55-65 would
casily triple the number of affected homes subject to the BCA and increase the noise discount
index from -0.73 percent per decibel to -0.92 percent per decibel, See Application, Technical
Report 2 at 20 {identifying effects inside and outside of CNEL 63 contour), Assuming the same
costs assumed in the Application and that the decibel reduction with the curfews would be the
same in and outside of the contour, inclusion of the effects on homes within the CNEL 35
conlour would increase the benefit-cost ratio from 1.21 to 1.57. )

Because the Full Curfew has a positive benefit~cost ratio even without accounting for these
sizeable benefits, id. at 4-30, the Authority has made an overwhelming case that the Full Curfew
meels the benefit-cost test under Part 161 and should be approved.

6} Definition of Sound Insulation Program Boundaries {Chapter 4; Benefit-Cost Analysis)

? Public Law 108-176, Section 186 (“The Secretary shall not approve in fiscal years 2004
through 2007 a program submitted under subsection (2} if the program requires the expenditure
of funds made available under section 48103 for mitigation of aircrafi; noise lass than 65 DINL.™.
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SUMMARY OF COMMENT: The Application’s identification of sound insulation
program boundaries is supported by good planning and federal guidance regarding
nojse insalation programs.

ACTION PROPOSED: The Application should acknowledge the City’s planning
assessonent and confirmation of the appropriateness of the Application’s identificd
sound msulation program boundaries.

The Application appropriately considers the benefit of avoided sound insulation costs associated
with the 2015 CNEL 65 4B contour using (1)} whole blocks where the contour intersects the
block and (2) natural boundaries, Application at 4-2 to 4-3, The Authority correctly notes that
the use of whole blocks and natural boundaries is permitted by FAA Order 5100.28C. 74 at 4-5.

The City’s planners have evaluated the specific prejected 2015 treatment boundaries surrounding
the Afrport, and have concluded that that the Alrport Awthority appropriately established
treatment boundaries beyond the CNEL 65 contour to maintain consistency and equity within
neighborhoods in which the CNEL contour cuts through neighborhoods and through individual
parcels.

In addition, FAA has approved the use of natural boundaries and wholc-block treatment at other
airports, such as the Minneapolis-St.Paul International Atrport. The Authority has the further
flexibility to treat these homes outside of the CNEL 65 and within the CNEL 60 contours,
because FAA guidance and practice allows airports to insulate to the DNL 60 contour if it can
make a demonstration of noise impact between the DNL 60 to 65 contours. See Comment 3,
The Application ¢ontaing extensive data that would allow the Authority to make this finding.

The Authority’s delineation of whole blocks and natural neighborhood boundaries shown in
Figure 4-1 is warrented under FAA gnidance and policy, equity and sound planning principles.

7) Quantification of Curfew Benefits (Chapter 4; Benefit-Cost Analysis)

SUMMARY OF COMMENT: The usc of the hedonic property value methodology as
the enly means of quantifying benefits for homeowners does not capturc the foll cxtent
of the benefits of a eurfew for homeowners. In addition, some of the mcthods used in
the hedonie property value analysis kave the effect of suppressing the quantified valoe
of a curfew to homeowners.

ACTION PROPOSED: The Application should explicitly acknowledge the inherent
limitations of the hedonic property value methodology as the measure of the henefit of 2
curfew to homeowners and identify the other benefits of the curfew, whether
gquantifiable or not.

In addition to the avoided nojse insulation Costs, the Application also estimates the increase in
property values as a result of a curfew. The Application estimates the monetary effect of the

- proposed curfew on residential property values by developing a statistical prediction model that
" includes an Airpert-specific “noise discount coefficient™ (a percentage decrease in historical
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property values per decibel of noisc exposure in excess of a threshald value), and applying it to
recent Alrport-area residential sales,

Howcver, as described below, the methodology, market-specific assumptions and procedures
used 1o estimate the value of this coefficient tend to understate the value of a curfew to
homeovmers, See A, Baranzini and J, Ramirez, Paying for Quietness: The Impact of Noise on
Geneva Rents, Urban Studies, Vol. 42 at 634 (Apr. 2005) (“The full consequences of noise on
the environment and on human health are often indirect, subtle and difficult to perceive and thus
lhey may be underestimated.™).

The Hedonic Pricing Approach Identifies the Minismon Value of the Benefits of a Curfow

Hedonic pricing provides one of the fow ways to quantify the effects of noise on residents, but it
does so in a way that understates the true value of quiet to residents. The City recommends that
the Application explicitly recognize some of the imitations associated with hedonic pricing in
order to illustrate how the Application understates the likely bencfits of the curfew. The City
does not recommend that the Authority drap the Application’s use of the hedonic property
methodology; it recommends only that the Authority carefully explain why the quantified
impacts arc likely the floor to the curfew’s benefits, not the full value.

As noted in Comment 3, the hedenic pricing method identifies only sore of the costs associated
with noise or the benefits of a curfew for 2 homeowner. It has aleng been recognized in the
academic literature that the use of a hedonis property value analysis — even if conducted
perfectly — does not fully capture residents’ economic losses associated with noise. E.g., E.
Feitelson, et al., The Impact of Airport Noise on Willingness to Pay Jor Residences, Transp. Res.
D., ¥ol. I, No, 1 at 1, 12 (1996) (citing references) (“airport authorities should not rely solely on
[bedonic] studies to identify loss of property value.”} The hedonic property value analysis only
captures the real estate market premivm associated with noise {or lack of noise) at a property; it
does not caplure economic effects associated with the day-to-day impacts of noise on inhabitants
of the home or the economic costs associated with moving to a [ocation with less noise. Z.g., id.
at 12: B. van Praag and B. Baarsma, Using Happiness Surveys to Value Intangibles: The Case of
Airport Noise, The Economic Journal, Vol 115 at 224 (2008),

Furiher, the use of a hedonic pricing methodology inherently involves the use of assumplions
thal serve 1o underestimate the quantified benefit. As noted in Technical Report 2, the
underlying theory of the hedonic model assumes that the housing market is in equilibrium.
Application, Technical Report 2 a1 8. See also, 1. Waitz, et al., Requirements Document for the
Avigtion Environmental Management Tool at 2] (Tune 2006) (“Additional limitations [on the use
of hedonic price analysis] include the assumption that the market in question {s in equilibrium,")
There are sound reasons to believe that the real estate market in the San Fernando Valley did not
operate in equilibrium during the relevant time periods. First, the market is highly dynamic and
vatiable now, as it was also during the 1998-59 time period. In a rapidly changing market with
tight supplies and high demand, the effects of noisc are unlikely to be fully rellected in price.
This effect is exagperated by the Application’s use of 1398-99 property value and noise data to
develop a noise discount index that was then used to represcnt conditions nearly a decade later.
Noise discount indices are generally understood to be diffoult to transfer from one time to
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another, much like local conditions make them difficult to transfer from one location to another.
Eg., A Lazik and R. Golaszewski, 4 Technical Note on Alreraft Noise and frs Cost to Society at
5-6 (Apr. 19, 2006).

Second, market valuation of an aspect of property — like nighttime noise — assumes perfect
information in the hands of both buyers and sellers. Seg e. £., D. McLean and B. Mundy, “The
Additian of Contingent Valuation end Corjoint Analysis to the Required Body of Knowledzge for
the Lstimation of Environmental Damages to Real Property, Journal of Real Estate Practice and
Education, Vol. 1 at 3 (1998) (proper pricing assumes that “[bloth partics ate well informed or
well advised, and acting in what they both consider their own best interests™). However, this
assumption is clearly untenable for the case of airport noise. Sellers have perfect information
regarding the extent and nature of noise generally, and nighttime noise in particular. Buyers, on
the other hand, will have far less information about noise conditions and often their own
suseeptibility 1o nightiime noise. Few purchasers are likely to have stayed even one night at a
prospective property to understand and consider the nighttime noise environment and the
acoustically-relevant aspects of a ome (e.g., degrec of attenuation, ventilation or air
conditioning systems, or directions that bedrooms face relative to flight tracks). This imbalance
1n information resulis in an undervaluation of noise by purchasers.

Third, perfect markets (and, therefore, peribor prices) depend on an assumption that there are no
iransaction costs associated with purchase or sale. See e.g, Z.g, 3. van Praag and B. Baarsma,
Using Happivess Surveys to Value Intangibles: The Case of Airpor? Noise, The Econormic
Journal, Vol. 115 at 224 (2005) (the applicability of the hedonic model “is [ questionable if
residents facc significant switching costs, especially if their ability to make unbiased long-term
predictions of their cireumstances and preferences is doubiful *}; Evropean Commission
Environment Dixectorate General, Highlights of the Workshop on the “State of the Art in Naise
Valuation at 3 (July 2002) (“If the housing markets are distorted {e.g., due to ... high iransaction
cosis/taxation) the value of noise may not be reflected in the price of houses or apartments.™); J,
Barreito, et &, How Much Are People Willing To Pay for Silence? A Contingent Valuation
Study, Applied Economics Vol. 37 at 1234 (2005) (“hedonic price studies are very sensitive to
housing market conditions™ and markets are not efficient when most homes are owned ang
mobility is Jow}. In the context of owned or rental residential property, it cannot be assumed that
there are no transaction costs. The purchase or sale of property involves substantial transaction
costs (both tangible and intangible} that make sales more difficult and less frequent than they
might be. A buyer that finds a home noisier than expected or desirable cannot casily or quickly
resell the property to seek a less impacted home,

- The Authority should explicitly acknowledge the inherent imitations of the hedonic property
value analysis. In this case, such a discussion should indicate that noise likely impacts property
values and residents negatively in ways that the hedonic property value analysis did not fully
ASECEE,

The Hedonic Property Value Analysis Underestimates the Benefits of the Curfew by .
Limiting the Quantification of Benefits to Those Flomes within the CNRFL 65 dB Contour
in 2008, while Exciuding the Almost 1.000 Homes that Wil] Be Added 1o the CNEL &5
dB Contour by 2015 without the Curfew
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The Application’s hedonic property value analysis limits its scope to homes within the 2008
CNEL &5 dB comour. Application, Appendix D at Dul. However, the Application’s forecasts
and noise contour projections show that 948 additional homes will be added 1o the CNEL 65 dB

- contour between 2008 and 2015, /4, Appendix B at Figure B-12, Because the Application
analyzes the irapact on property values of noise exposure ievels above CNEL 65 dB, the
Applcation should include these additional homes in the analysis. This is particularly important
because the Application includes in its analysis costs from the years 2008 to 2015. .

Assuming that the per-home benefit is the same as those within the 2008 CNEL 65 dB contour
and that the contour grows evenly between 2008 and 2013, the addition of these homes would
add $3.9 million of benefit to the total benefits of the Full Curfew and, by itself, raise the benefit-
cost ralio to 1.28. Inclusion of these homes along with affected homes within the CNEL 55 dR
contour (as discussed in Comment 5) would raise the benefii cost ratio 1o 1.64.

Similarly, even for those homes within the 2008 CNEL 65 dB contour, the hedonic property
value assessment docs not consider the benefits associated with the avoidance of the increase in
neise levels at each home between 2008 and 2015. Given the growih in noise levels predicted
between 2008 and 2013, this benefit should have been captured.

The Use of ihe 1998 TN Noise Model Runs for Properties Well Outside of the CNEL
53 dB Contour Tends to Understate the Relationship Retween Noise and Prige

The manmer in which the hedenic pricing study was conducted also tends to understate the
probable noise benefits of a curfew. Low levels of aircraft noise exposwre, freeway and arterial
street traffic noise, as well as the heterogeneity of residential conditions throughout much of the
study area, are likely to have masked the effects of aircraft noise on residential sale prices, and
hence Jed to lower estimates of an airerall noise depreciation index. Dueto alack of a
statistically significant number of sales within the immediate vicinity of the Airport, the study
analyzed residential sales in areas with alreraft noise exposure considerably lower than those in
-the immediate vicinity of the Airport, See Techuical Report 2, Figure 2. Accordingly, the
statistical basis of the “noise discount coefficient” reljes on property values in areas with much
lower noise exposure levels than those closer 1o the Ajrport,

Moreover, alrcraft noise exposure estimates assigned 1o each of the parcels were derived from
the 1998 Noise Bxposure Map. This map was intended to identify the location of the atrport’s 65
dB CNEL comtour, not determine noise levels at parcels well ouside of that contour. Thus, it
cannot be assumed that it accurately reflects these noise levels wel] outside of the CNEL 65
Comtours.

Section 6.6.2 of Technical Report 2 explains that the 1998 INM model’s predictions
corresponded closely with noise measurements made by the Airport’s permanently installed
noise monitors. However, bacause the Alrport’s permanently installed noise monitors are all
located relatively close to the airport’s runways, agreement between predicted and observed
noise levels at these locations does not constinte compelling evidence of the accuracy of
assignment of aircraft noise exposure levels gt locations well beyond the CNEL 65 dB contour.
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Thus, it is almost certain that predicted noise levels at the many parcels well outside of the
CNEL 65 dB contour vary considersbly from predicted noise levels within tha CNEL 65 dB
contour, thereby masking the identificd relationship between noise and property price. Similarly,
because the hedonic analysis does not account for the fact that homes do not all attenuate owtside
noise 1o the same degree, it further masks the statistical relationship between noise and price.
See E. Feitclson, et al., The fmpact of Airport Noise on Willingress to Pay for Residences,
Transp. Res. D., Vol. 1, No. 1 at 6 (1996} (“the disregard [of noise insulation] may bias hedonic
estimates™. .

It is a well established statistical principle that errors of measurement in regression analyses
reduce correlations between predictor and cutcome variables and slopes of relationships between
them. The Authority should acknowledge the uncertain correlation between predicted noisc
values and property price and provide some indication of how that affects the hedonic pricing
analysis.

Relationship to the Contincent Valuation Study

The Application presents the contingent valuation study contained at Appendix E as a way to
validaie the hedonic property analysis. Application at 4-35, 4-36, and E-26. However, the
contingent valuation study identifies unique eeonomic impacts of poise, or benefits of a curfew,
that are not caprured in the hedonic price analysis. Accordingly, the cconomic benefits identified
in the contingent valuation are additional benefits of the curfow. If the Application appropriately
added the values identified in the contingent valuation study to the aveided noise insulation costs
and the hedonic property value analysis, the benefit-cost ratios would increase.

The Contingent Valuation Smdy Also Tends To Underestimate the Benefits of a Curfew

The contingent valuation study itself was structured in a fashion that tends to underestimate the
beneflts of noise redustion, The contingent valuation study seeks 1o assess the value of noise to”
residents by asking them how much they would be willing t¢ pay to eliminate nighttime noise,
The wording of the key items in the contingent valuation study ( i.e., “how much moere would
you ... be willing to pay to buy your home” {(emphasis added)) minimizes the identified economic
impact by inquiring about an increment in monthly mortgage or rental costs that respondents
would be willing to pay in retum for a curfew at the Adrport, About a third of homeowners and
half of renters answered that they would be unwilling to make any greater monthly payment in
return for a mandatery curfew. '

Although reported as support for the absolute economic value of the curfew, many of these
“zero” responses [ikely reflect the welkrecognized principled refusal of people to agree to pay to
remove a disamenity caused by someone else. Those “zerp” responses cannot be interpreted as
an indication that a curfew has no monetary value. Suppose, for example, that a next-door
neighbor routinely throws his trash over the fonce separating his property from yours. Most
people would view your neighbor as the party responsible for paying to pick up the trash thrown
onto your property. Just as it is unreasonable to expect you to pay anything at all 1o remove your
neighbor’s trash from your property, many respondents in the Airport’s contingent valuation

20



survey may have reasoned that they should not personally pay anything at all wo halt the
nighttime noises created by Airport users which awalken them.

The technical literarure supports the critical distinction between the willingness to pay and the
willingness 10 accept pollution for a certain price. “Use of [willingness to accept] in the case of a,
homeowner whose property has been contaminated makes practical sense as well. Asking a
horeowner what sthe would be willing to ray to clean up histher homesite contaminated by a
third party would present a logical inconsistency to the owner.” D, McLcan and B. Mundy, The
Addition of Contingent Valuation and Conjoint Analysis to the Required Body of Knowledae for
the Estimation of Environmental Damages to Real Property, Journal of Real Estate Practice and
Education, Vol 1 at 5 (1998).

Researchers have found differences between willingness-to-pay and willingness-
to-accept amounts for the same public good, with the willingness-lo-accept
amount sometimes being substantially lareer, Willingness-to-aceept is likely to
be higher for those goods that do not have close substities...; Furthermore,
uncertainty and aversion to risk may lower responses of willingness-to-pay. ...
The choice between willingness-to-pay and willingness-to-accept depends
essentially on who has the right fo the good in question. Since thase rights are
often not clearly established statutorily, the choice may not be obvious or
indisputable,

Cengressional Research Service, Report for Congress Natural Resources: Assessing Nonmarket
Yalues through Contingent Valuation ot CRS-8 {1999).

It is common practice to warmn against, and account for, the potential existence of the “zero”
answeis that may reflect a protest against having 1o pay to stop rather than an actual assessment
of the value of stopping the noise. See e.g., Buropean Commission Environment Directorate
General, Highlights of the Workshop on the “State of the Art in Noise Valuation at 3 (July 2002)
{“[o]n the other hand, if the respondents fundamentally believe that it would be unjust {o ask
them 1o pay for noise reduction, they would give a response that would be too low {or even ZB10)
It is important to identify such ‘protest zero’ answers as well.”), However, the contingent
valuation study in the Application does not account for, or protéct against, this phenomenon,

A very different response pattern and a clearer indication of the monetary value of a curfew
would have emerged if the valuation items had been asked in {he Opposite way; Ze., “What is the
smallest monthly payment that would you accept from Burbank Adrport if it does not adopt a
curfew?” At the very least, half of the respondents should have been asked the question as
worded in the Airport’s questionnaire, while the other half should have been asked the
alternative form of the question.

The academic [terature makes clear that using willingness to pay measires like the contingent
valuation measure represents the lower bound of sconomic impact to homeowners. Eg. E.
Feitelson, et al., The Impact of Airport Noise on Willingness to Pay for Residences, Transp. Res.
D., Vol 1, No. 1 at 5 (1996). Thus, the valye imputed 1o a curfew on the basis of responscs to
questions worded as in the Airpert’s questionmaire should be viewed as reflecting a mirimum
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value on the monetary value of the curfew, rather than as an estimate of its most likely monetary
value.

In addition to noting that the contingent valuation study identifies benefits in excess of that
identified through the hedonic method, the Authority should nete that the contingent valuation
study identifies only a lower bound to the measured noise benefits.

8) Quantificatior of the Costs of a Curfew {Chapter 4; Benefit-Cost Analysis)

SUMMARY OF COMMENT: The Application tends to overstate the likely costs of the
curfew.

ACTION PROPOSED: The Authority should (1) acknowledge that many of the
assumptions and methodologies used to estimate the costs of the curfew provide an
upper-limit 1o likely eosts and (2) identify through sensitivity analyses or otherwise the
likely cffect of these assumptions and methodologics on the cost analysis,

Just as the Application conservatively understates the benefits of 2 curfew, the Application also
conservatively overstates the likely costs of a corfew, Even small changes 1o some of the
Application’s cost assumptions ¢an result in significant increases in the benefit-cost ratio for the .
curfews. For example, making a few modest changes in these assumptions — as discussed below
~moves the benefit-cost ratio from 1.21 for the Full Curfew to 1.59 even without theking and
changes to the likely benefits of the curfew. Once again, 1his confixms that the Full Curfew far
exceeds the benefit-cost showing required by Part 161. :

Cieneral Aviation Costs

The annual recurring corporate General Aviation (“GA”"} costs appear high. It is unlikely that
these costs will recur over time without the operators adjusting their business models. GA
operators are very unlikely 1o absorb such costs year after year. Instead, they will find & way to
accommaodate their customer's needs with lower annual costs. For example, it is unlikely that the
GA operators will continue the ground transportation for passengers without considering
accommadations such as handling the originating and arriving flight at the same airport or
having the passenger dropped off and picked up at the appropriate airports by their own drivers
or car services. The airports are closc enough together that it is unlikely to lcad to significantly
increased costs on average. Similarly, it seems unltkely thai extra overnight accommodations for
pilots would be required for aircraft landing at an airport only & miles from the Ajrport.*?

In addition, the estimates of costs associated with the displacement of GA operations to other
airports is based on interviews with the GA operators, who had a strategic mterest in overstating
the likely impact of the proposed curfew on their operations. While, in the abstract, the use of

'® While page 4-12 of the Application refers to Appendix AA of Technical Report 1 for
the detailed analysis of these costs, the details for this analysis are not in the appendix, in
particular the conversion of displaced operations into monetary values, These should be
included in the Application.



interviews with those directly affected by the proposed curfew is a reasonable approach, the
potential for biased responses to influence the cutcome of the regulatory process suggest that the
cost assumnptions should be treated as being very high in this case. Even though the Application
secks 10 address this issue by identifying probabilities of potential relocations to other atrports, it
still adds only a subjective correction to what arc likely strategically inflated values.

Thus, the Application presents a worst-case estimate of likely costs to GA users. As noted
above, the Authority should acknowledge this and provide an indication of the liely effect of
this conservative assumption to further support the conelusicn that the Application shows a high
probability that the benefits of the curfew exceed its costs, Asa sensitivity analysis, if the GA
costs wete lowered to 80 percent of the present assumption to account for the self-interested bias
in the GA operator responses, the benefits of 2 move for some operators, and the fact that GA
operators arc likely to adjust to the curfew over time, the benefit-cost ratio for the Full Curfew
would rise from 1.21 1o 1.30. :

Lost Carpo Revenue Qverestimates

The Lost Cargo Revenue costs (Application Section 4.6.2.2.1) also appear high (FY08 $1.8
million for Full Curfew). In particular, the Application assumes that 0.5 percent of cargo is
cspecially sensitive just-in-time delivery type shipments, The Application asserts without any
further data or analysis that the “additional trucking time required to process flights arriving at
LAX and to truck the cargo to a ground terminal would result in the loss of these [just-in-tinye]
customers to the carriers.” Application at 4-18,

To the extent that these shipments represent inputs 1o a manufacturing opetation, it is reasonable
fo expect the manufacturer to simply adjust to the new situation. Thus, it is unlikely that FedEx
or UPS would lose the business. To the extent that these shipments reflect deliverics of express
packages to offices, it is difficult to believe that FedEx and UPS do not have adequate sorting
facilities near LAX — still very close to the Airport — that could still provide the required level of
service for those deliveries. ' -

Even if FedEx and UPS could not adequately serve this demand, many of the just-in-time
Sustomers are likely 1o be able to adjust to the hour or less of increased time that may be
involved with routing through LAX, meaning that FedBx and UPS would stll keep the business.
Alternatively, other carriers or other modes of communication would likely win the business,
meaning & transfer of the business from FedEx or UPS 1o others. This type of transfer of
business is not a net societal cost and therefore cannot be included as 2 ¢ost within benefit-cost
analysis. Even if it were the case that some custormers were in fact as tirne sensitive as the
analysis Implies, the loss of 1 out of 200 shipments seerns very high.

The consequences of the Application’s assumption about Jost cargo are significant. If the All-
Cargo Carrier Costs were reduced to 70 percent of the current assumption for the Full Curfew,
approximately representing a Lost Cargo Revenue rate of 0.25 percent instead of 0.3 percent, the
benefit-cost ratio would increase from 1.21 10 1.34. Even lower rates off diversion are probably
most reasonable.

Yalue of Lost Time For Passcngers

The Application tends to overestimate the value of lost time for passengers in two ways. First,
the Authority uses a value of $28.60/hour from the FAA BCA guidance, Costs to Airline
Passengers (Application Section 4,6.3). But that value is intended to reflect the value of
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passenger fravel time, rather than the value of “schedule delay” - je., changes in the schedule
resulting from a cancelled or delayed flight.

While it is reasonable to assume that time spent while traveling has a relatively high opportunity
cost because the travelers are stuck on a plane with no epportunity to do anything else, i is not
reasonable to assume such a value of time if their flight never departs, Passengers in that
circumsiance have the opportunity to do other productive things witl their time., Moreover, the
assumed value of five hours of time if a hotel stay is required is $143, which is higher than the
historical fares at the Airport ($112.87 in 2005, see Table 6 of Technical Report 1). This
suggests an unreasonably high value of time. Further, for passengers with high values of time, it
is likely that they would choose to fly 1o or from another airport if there is o significant
likelihoed of a flight delay due to the curfew.

Sceond, the Application also does not distinguish between business and leistre travelers in its
primary analysis. This is contrary to the FAA's benefit-cost analysis guidance: “To the extent
practical, it is useful to know the percentages of business and non-business passengers using an
airport and to apply these pereentages to total estimated passenger delay reductions, This
distinction can be mportant, in that different valuations are generally assipned to the travel time
of these two categories.” FA4, BCA Guidance at 43 (1999). '

The Authority shoidd acknowledge that these assumptions tend to valve passenger value of time
at the upper end of likely values. For example, a sensitivity analysis where Airline Passenger
costs were Jowered to 80 percent of those included in the study for the Full Curfew indicates that
the benefit-cost ratic wouwld increase from 1.21 to 1.27. '

Overestimate of Lost Ticket Revenpes

Under the Lost Ticket Revenues analysis Application Section (4.6.4,1), the assumption that 30-
50 percent of passengers would require 2 refund in the event of 2 flight caneellation necessitated
by the curfew seems very high. First, only a small fraction of passetigers are likely to cangel
their entire trip due to a fliglt cancellation caused because a flight could not land or depart
before the curfew hours. Only those passengers whose trips are of such short duration that no
other flights could allow them to make the trip would cancel their travel plans entirely, Most
travel plans can be accommodated by alternative flights 1o or from the Airport, or at other
airports in the region. Second, cven for that smal] subset of passengers, very few would likely
demnand and receive a full refund as opposed to a travel voucher.

Accordingly, the Authority’s analysis represents a worst-case assumption regarding the need to
refund fares. The Application should acknowledge that assumption and provide an estimate of
the impact of that assumption on the analysis. By way of illustration, if 10 percent of pasSCners
were assumed to require a refund in the event of a flight cancellation, airline costs associated
with the curfew would be roughly 60 percent lower, This would increase the benefit-cost ratio
for the Full Curfew from 1.21 to 1.27.

Cumulative Effects of the Multiple Conservative Cost Assamptions

To illustrate the cumulative effect of the Applications high cost assumptions, if the Application
reflected all of the adjustments to the cost analysis discussed above, ihe benefit-cost ratios would
Jump from 1.2] to 1.59, without making any changes to the benefit calculations, Adding the
more likely benefit scenarios discussed in Comments 5 and 7 raises the benefit-cost ratio to 2,14,
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Agam, this sensitivity analysis provides more proof that a Full Curfew easily meets the benefit-
cost requirements of Part 161,

Table 1 Benefit/Cost Ratlo Sensitivity Analysis

Full
Curfew
AlN-Carge  General Benefit-
Pagsenger  Carricr Aviation Cost
Scenario Airline Costs Costs Costs Costy Ratio
Application 100% 0% 10054 100%% 1.21
GA Cosis 100% 100%% 10054 8054 [.3G
Lost Cargo Revenue I00% 100% T4 100% 134
Airling Passenper
Yalue of Time 100% 50% 100% 100%4 127
Lost Ticket Revenues 60% 106% 100% 100% 1.27
Curnylative Effoct 60% 80% T0% 75% 1.59

The City recommends that the Application stress the conservative nature of the cost-related
assumptions and approach used in the benefit-cost analysis, The Autherity should also retain the
flexibility to revisit these assumptions if other benefit or cost elements change.

9) Calculation of the Incidence of Sleep Disturbance (Chapter 5.1.1; Condition 1 Proposed
Restriction Is Reasonable, Nonarbitrary, Nondiscriminatory) '
SUMMARY OF COMMENT: The Application’s analysis of the extent of sTeep
disturbance with and without the proposed curfew malzes a number of assumptions and
methodelogical choices that underestimate the extent of sleep disturbance, including:
(1) assuming that all komes had all of their windows closed all nights during the year;
(2) failing to account for increased sensitivity to noise from 4 a.m, to 7 a.m.; and (3)
using the Elias-Finegold curve as one of the algorithms to calculate sleep disturbance

rates. It also docs not account for any sleep disturbance outside of the CNEL 65
conicur, :

ACTION PROPOSED: The City recommends that the Application adjust the
assumptions and methodologies to more accurately account for the rates of sleep

distarbance. Such changes would not affect the bencfit-cost analysis as it is currently
configured. : :

As part of its demonstration of the need for a curfew and the existence of the serious nighttime
noise problem, Chapter 5 calculates the number of expected sleep awakenings with and without a

curfew. As discussed below, the Application understates the likely number of slecp awakenings
associated with the Alrport operations.

Overestimation of Quideor-to-Indoor Noise Reduction

The analysis of awakenings overestimates the outdoor-to-indoor noise reduction of acoustically
treated and unireated homes (Application, Appendix C, Table C-2) by assuming that all atrport
neighberhood residents sleep with all household windows fully closed at all times of year.
Acoustic insulation is effective only if all doors and windows are closed. COpening even one
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window or door can significantly reduce the ability of windows to lower interior noise levels,
Given the pleasant nighttime temperatures prevailing in Burbank for much of the year, this
assumption leads to vnrealistic underestimates of aircraft noise levels in many bedrooms for o
considerable part of the year, More realistic assumptions, such as partial openings of one or
more windows, would lead 1o higher single event noise levels in bedrooms and consequently to
greater numbers of awakenings. '

Recent Sleep Disturbance Research

The analysis of the technical literarire on aireraft moise-induced sleep distrbance in the
Application does not take into consideration the most regently published comprehensive review
on aircraft noise-induced sleep disturbance. Michaud, D., et al., Review of Field Studies of
Aircraft Noise-Induced Sleep Disturbance, ). Acoust, Soc. Am., 121, 1, op. 32-41 (2007). Some
of the findings in this review that are not reflected in the Application include the findings that:

* predictive equations account for only a small fraction of the variance in the relationship
between noisc exposure and sleep disturbance;

* airaraft noise-induced slecp disturbance oceurs more often during later than earlier parts
of the night; and '

» predictions of sleep disturbance due to aircraft noise should not be based on over-
simplifications of the findings of field studies. '

These issues should be identified and discussed in the Application.

For example, the Application does not address the heightened sensitivity to awakening during
late night/early moming hours with respect to the dozen-plus operations between 4 AM and 7
AM at the Airport, This would increase the total pumber of awakenings and provide a better
context for understanding the pature of the nighttime noise problen.

Further, the Application implies that the Finegold-Elias noise/awakening curve has credibility in
the scientific establishment simply because the “American National Standards Instiute is
proposing an awakenings dose-response curve that is based on essentially the same data™
Application, Appendix C at C-16. In fact, the prepased ANSI standard specifically rejects
reliance on the Finegold-Elias curve. As a result, it should not be used as the identified lower
bound for sleep disturbance impacts in the Application. '

19) Definition of the Need for a Curfew (Chapter 3.1.1; Proposed Restriction Is Reasonable,
Nonarbitrary, Nendiscriminatory -- The Chapter Should Provide More Detail

Regarding the Historical Context for the Nighttime Noise Problem and Need for 4
Curfew)

SUMMARY OF COMMENT AND ACTION PROPOSED: Chapter 5, which discusses
the existence of a nighttime noise problem 2nd the need for a curfew, should be
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amended to cross-reference the historical context for the noise situation at the Airport
discussed in Comment 1 above.

Chapter 5 should cross-reference or include the essential historical contest for the nighttime
noise problem and need for a curfew identified in Comment 1, discussed above,

11) Detail Regarding Compliance with Federal Law (Chapter 8; Overview of Legal Issues)

The City agrees with the Authority’s conclusion that the curfew does 1ot violate federal law and
is legal in all respects. Because the Authority’s Application is expected to be the first Part 161
Application for a Stage 3 resiriction that the FAA will consider and act upon, the City believes
that explaining in greater detail why the curfew does not violare federal law would assist the
FAA in performing its analysis and would strengthen the Application,

The six statutory conditions of approval effectively codify the pre-ANCA legal bases on which
curfews and similar access restrictions were evaluated without adding any new substantive legal
standards for approval. Accordingly, demonstrating that the curfew meets the legal criteria that
applied prior to ANCA's enactment is conclusive evidence of the conclusion that the curfew
meets the six statutory conditions of approval.

12} The Curfew Would Not Create Exelusive Rights (Seetion 8.3; Exclusive Rights)

SUMMARY OF COMMENT: The Application correctly coneludes that the proposed
curfew would not grant any exclusive right. However, a fuller discussion of the
regulatory requirements and guidance associated with exclusive rights would
strengthen this conclusion,

ACTION PROTOSED: The City recommecnds that the Authority amcend the
Application te reinforce the fact that no exclusive right would be ¢reated.

The City agrees with the Authority’s conclusion that neither the proposed curfew nor s
alternatives would constitute the prohibited grant of an exchusive right. However, the City
believes that a more detatled explanation of why the curfew does not create an exclusive right
would provide a stronger basis for FAA approval.

Federal law and the Grant Assurances prohibit an airport sponsor from granting an “exclusive
right” to conduct aeronautical activities.”! An “exclusive right” is defined as “[a] power,
privilege, or other right excluding or debarring another from enjoying or exercising a like power

]

" “Aeronautical activities” are defined to include “[a]ny activity that involves, makes
possible, or is required for the operation of aircraft or that contributes to or is required for the
safety of such operations.” FAA Advisory Circular.150/5190-6, Exclusive Rights at Federally-
Obligated Airports App. 1, § 1.1(a). Several of the entities that would be affected by the
proposed curfew and its alternatives conduet aeronawtical activities within the scope of this
prehibition.
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 privilege, or right”'* The FAA has explained that “[Jhe purpose of the exclusive rights
provision as applied to civi] asronautics is to prevent monepolies and combinations in restraint of
trade and to promote competition at federally-cbligated airports,™ Thus, courts have deseribed
this prohibition as a means to guard against “mini-monopolies” of “the sort noxious to the anti-
trust laws.”"* Allegations of exclusive rights typically are presented by prospective tenants
claiming that the airport sponsor has conferred a monopely by denying the prospective tenant
access 1o the airport.” Even in the very few instances in which this doctrine is implicated by an
alreralt operating restriction, the FAAs and courts” analysis focuses on the effects of the
sponsor’s action on cornpetition in the conduct of acronautical activitics, '

‘The detailed description of the proposed curfew and its altemnatives and, in particular, the
description of the effects that 4 restriction would have on Airport users plainly reveal that the
curfew would not constitute the prohibited grant of an exclusive right. The curfew would neither
exclude any entity conducting an acronantical activity from operating at the Alrport nor confer
on any entity at the Alrport a menopoly to conduct such activity, Moreover, the ¢urfew applies
equally to all airport users, and no class of users would enjoy a right that others were denjed. A
curfew simply would limit the time of day during which aircraft eperations by all users could
occur’’ Tt would apply evenhandedly to all aireraft operations without distinguishing among any
tenant, user, or ¢lass of agronautical agtivity.

13) The Curfew Will Not Affect Conftrol over Aircraft Operations (Scction 8.4; Control of
Aldrcraft Operations)

SUMMARY OF COMMENT: The Application correctly concludes that the proposed
curfew would not affect control of aircraft operations. However, FAA may also be
interested in a discussion of some of the Constitutional issues associated with aircraft
operations. '

" FAA Advisory Cireular 150/5190-6, Exclusive Rights at Federally-Obligated Airports
App. 1, § LI(. '

B at§ 1.2

" City of Pompano Beach v. FAA, 774 F2d 1529, 1541-42 (11th Cir. 1985) (quotations
and citations omitted),

*° Lange v. FAA,208 F.3d 389 (2d Cir. 2000): Penobscot dir Services. Ltd. v. Fa4, 164
F.53d 713 (st Cir. 1999); Ciry of Pompano Beach, 774 F.2d 1529,

'® See e.g., FAA Order No. 1999-1, 1999 WL 499647, Centermial Express Airlines v.
Argpahoe County Public Airport duth. (1999) af’d. Arapahoe County Public Airport Auth, v,
£44, 242 F.3d 1213 (10th Cir. 2001); Ciry of Dedlas v, Sourhwest Airlines, 371 F.Supp. 1015
(N.D. Tex. 1973); Aircraft Owners and Piloty Ass'n v, Port Auth, of New York, 305 F.8upp, 93
{E.DN.Y. 1969,

"7 Similarly, none of the two alternatives would create an exclusive right because those
restrictions apply equally to all similarly-situated Operators,
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ACTION PROPOSED: The City recommends that the Anthority address and cross-
refercnce discussions regarding Constitutional issues relating to aviation to support the
Application’s conclusion that the curfew would not affect control of aircraft opcrations.

The Authority correctly states that the proposed curfew would not violate any statute or
regulation regarding the control of aircraft operations. The contro] over individual sircraft
movements would remain with the FAA, and the pilot-in-command. For example, the Authority
should note that decisions regarding the applicability of the exceptions to the curfew to an
aircraft in-flight will likely be madc by the pilot and FAA air traffic controllers.

The City also agrees with the Authority that the phrase “control of aircraft operations” could be
understood 10 refer more broadly to questions regarding federa) preemption and other
Constitutional protections (e.g., the Equal Protection and Commerce Clauses) and the application
of federal [aw. The City notes, however, that there is considerable overlap between the
discussion of these general principles in Section 8.4 and the discussion in Section 8.6. To avoid
confuusion, and te present a more comprehensive analysis of all of the applicable legal criteria,
the City recommends keeping the discussion in Section 8.4 relatively brief and focused on how
the curfew would not affect the literal control of aircraft operations as noted above. Section 8.6
should present a consolidated discussion of the broader lepal principles, including Supremacy,
Equal Protection and Commerce Clause issues as they may apply to curfews. Section 8.4 should
note those legal principles may be understood to related to “control of aircraft operalions,” but
will be discussed in Section 8.6 and elsewhere in Chapter 8.

The City's specific comments on those legal requirements are found below in response 1o
Section 8.6,

14} The Curfew Would Not Violate the Authority’s Grant Assurances (Section 8.5; Existing
Grant Assurances) '

SUMMARY OF COMMENT: The Application correctly concludes that the proposed
curfew would mot be inconsistent with the Authority’s grant assurances. FHowever, an
additional discussion of the regulatory requirements and guidance associated with the
unjust discrimination assurance would strengthen this conclusion.

ACTION PROPOSED: The City recommends that the Authority amend the
Application with additional facts and authorities regarding the unjust discrimination
grant assurance to more fully demonstrate that the curfew would not violate any of the
Airport’s Grant Assurances,

The City agrees with the Authority’s conclusion that the proposed curfew and its alternatives are
fully conststent with the Grant Assurances. Indeed, as the Authority points out in Section 8.5.1
af the Application, most of the Grant Assurances simply do not apply to the proposed curfew and
there is no need for any substantive discussion. Certain specific grant assurances warrant morc
Cetailed analysis, however, because they potentially apply to a wide range of acronautical
activilies. In particular, the FAA has already expressed its concern that the proposced curfew may
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raise issues under Grant Assurance 22 (Economic Nondiserimination)," Accordingly, we would
recommend adding additional discussion of that issue to address the FAA’s apparent concern,

Because there is considerable overlap between the required elements of a noise or access
restriction prescribed by ANCA and the requirements under Grant Assurance 22, this discussion
necd not be lengthy.!” If anything, the detailed requirernents in ANCA and Part 161 Subpart D
are more stringent and onerous than any criteria previously required to demonstrate compliznce
willh Assurance 22. Thus, the Authority can surmmarize and cross-reference the data and analysis
provided elsewhere in the Study to demounstrate compliance with Assurance 22.

Assurance 22(a) provides that the airport sponsor “will make the airport available as an airport
for public use on reasonable terms and without unfust discrimination to all types, kinds and
classes of acronautical activities, including commercial aeronautical activities offering scrvices
to the public at the ajrport.”™ The FAA treats the “reasonablencss” and “not urjustly
discriminatory™ criteria as separate requiretnents, so it is important to address in this section why
the proposed curfew and its alternatives are not unjustly discriminatory. The FAA and reviewing
cowrts focus on the factual basis for any distinctions made as part of an aircraft operating
restriction to evaluate whether such distinctions are unjust.”!

The proposed Pull Curfew is not unjustly diserimipatory principally because it does not
distinguish by aircraft rype, the nature of the aircraft operation, or noise level. Rather, the
proposed curfew would apply equally to all aircraft and bar all nighttime operalions.

In the FAA’s May 2004 comments on the Authority™s draft evaluation of 2 full mandatory
curfew, the FAA raised the prospect that a full mandatory curfew might be discriminatory
because not all aircraft contribute equally to the nighttime noise problem. Partly in response, the
Authority included in the Application a noise-based curfew that would exclude aireraft based on
noise level. The City perceives far greater risk that a noise-based curfew would be arbifrary or

'* The discussion of Grant Assurance 23 (Exclusive Rights) should cross reference
Application Scetion 8.3, where the exclusive rights issues is addressed in some detail.

¥ Compare 49 U.8.C. 47524(c)(2) with PAA Order S190.6A, Alrport Compliance
Requiremenis § 4-8(f) (1989). See alse Director’s Determination, x the Maiter of Compliance
with Federal Qbligations by the Naples Airport Auth., Docket No. 16-01-15, 2003 WL 1524501
*46 (FAA) (“The FAA interprets the requirement in 49 U.S.C. § 47107(a)(1} that a federally-
funded airport will be ‘available for public use on reasonable conditions” as requiring that a
regulation restricling airport use for noise purposes: (1) be justified by an existing
noncompatible land use problem; (2) be effective in addressing the identified problem; and {3)
reflect a balanced approach to addressing the identified problem that fairly considers both local
and Federal interests.”), gff"d in part FAA Qrder 2003-01, 2003 WL 22257716 (FAA) order
vacated by City of Naples Airport Auth. v. FA4, 409 F.3d 431 (D.C. Cir. 2005).

*® The additional subparts of Assurance 22 do not apply.

-~ Seeeg, City and County of San Frameisco v. FAA, 942 F2d 1391 (9t Cir. 1991;
Santa Monica Airport 4ss'nv. City of Santa Monica, 481 F.Supp. 927 (C.D. Cal. 1979, aff d,
659 F.2d 100 (th Cir, 1981).
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unjustly discriminatory, because of the inherent difficulty in finding the correct dividing line
berween airerafl subject to and excluded from a restriction. . As noted above, all aircraft make
noise znd have the potential to disturb people beneath their flight paths. Indeed, the FAA and
reviewing courts have tended to strike down restrictions at other airports that atrempted 1o
distinguish berween more-noisy and less-noisy aircraft.™ By contrast, courts considering blanket
curfews have upheld thern, and have specifically rejected arguments urging a more nuanced
distinction based on noise levels and bave overruled earlier decisions supporting such fine
distinctions. ™ Accordingly, an underinclusive or limited curfew has the potential to raise more
legal concerns regarding unjust discrimination than a blanket curfew,

Furthermore, the nighttime noise problom is not defined by noise exposure levels or by
parlicularty noisy aircraft. The problem is inherent in the fact that aircrafi overflights at night are
inherently disruptive and inconsistent with the residential nature of the areas surrounding the
Aijrport. Accordingly, the Full Curfew is the enly way to address the problem of nighttime nofse
and is in no way unjustly discriminatory. . :

15) The Curfevlv Would Not Violate Federal Law (Section 8.6; Reasonable Noise
Regulations Do Not Violate Federal Law)

SUMMARY OF COMMENT: The Application correctly concludes that the proposcd
curfew would not violate federal Iaw, However, additional analysis of the Supremacy,
Equal Protection and Commerce Clauscs of the United States Constitution wouald
strengthen this conclusion.

ACTION PROTOSED: The City recommends that the Authority amend the
Application to further demonstrate that the carfew would be consistent with the
Supremacy, Equal Protection and Commerce Clauses of the United States Constitution,

The Authority’s discussion of why the proposed eurfew does not viclate federal law is accurate,
but would benefit from providing a more comgplete explanation of the relevant legal principles
and judicial treatment of similar noise and access restrictions. Because of the pioneering nature

2 City and County of San Francisco v, FAA, 942 F.2d 1391 (restriction based on aircraft
certification level found to be unjustly discriminatory); Samnta Monica dirport Ass'nv. City of
Sania Monica, 659 F.2d 100 (restriction on jet afreraft found to be unjustly discriminatory);
British Airways Bd v. Port Auth. of New York and New Jersey, 564 F.2d 1002 (2d Cir. 1977)
(bar on supersonic commercial aircraft found to be unjustly diseriminatory). '

® National HHelicopter Corp. of Am. v. The City of New York, 137 F.3d 81, 90 (2d Cir.
1998) {*To the extent that these decisions have stricken eurfews for their failure to target the
noisiest aircraft or the noisiest times of operation, they have since been overturned by our
opinion in Global Int'l dirways Corp. v. Port Auth. of N.Y. & N.J, 727 F.2d 246, 25] (2d Cir.
1984), which penmits proprigtors to reduce cumulative noise levels, as oppesed to only targeting
peak noise levels or the noise level produced by an individual aircraft.,”). The two earlier cases
overruled in Global International Airways are U.S. v. County of Westchester, 571 F.Supp. 786
(S.D.N.Y. 1983); US. v. State of New York, 552 F.Supp. 255 (N.DN.Y, 1982).



of the Application, more detailed analysis would help forestall unnecessary questions about the
applicability of basic legal principles. In particular, it would be helpful to address the legal
arguments commonly used to challenge curfews and similar access restrictions,

As a general matter, prior to the passage of ANCA, courts recognized that afrport operators
posscessed the inherent proprietary powet to adopt curfews and other access restrictions without
prior FAA approval and notwithstanding federal power to regulate aviation and aircraft noise.
Thus, airport proprietors could impose acoess restrictions that non-proprietors could not.
Curfews were typically challenged by airport users under several legal theorics. Primarily,
challenges were based on the constitutional theories of preemption, equal proteciion, Commerce
Clause and due process. Tn addijtion, it was generally understood that the FAA had the aurthority
to determine whether a curfew or similar restriction vielated an airport proprietor’s obligations
under foderal grant assurances. Such statutory challenges could not be brought directly by other
parties because there was {and is) no private right of action to enforce those abligations,

ANCA did not change the substance or applicability of those legal principles, however, Tnstead,
ANCA incorporates the legal criteria of prior law into the six statutory conditions of approval,
and authorizes ibe FAA to make the initial determination as to whether an access restriction
meets those legal criteria. The Airport Authority has provided the evidence needed to establish
that the curfew meets the constitutional standards generally applicable to curfews.

Pregmption. Pursuant to the Supremacy Clause, it is often arpued that pervasive federal control
of airspace on aircraft noise regulation preempts any attempt by state and local govermnents o
regulate aireraft operations, including operating restrictions 1o reduce noise* However, the
proposed curfew would not be preempted for two reasous. First, it has long been recognized that
'+ federal lav does not preempt the power of airport proprietors to restrict access to and operalions
at its airport in order to reduce noise.” For example, the U.S. Court of Appeals for the Ninth

* As the Authority notes at page 8-9 of the Application, it is occasionally argned thar
only reasomable, non-arbitrary and non-discriminatory access restrictions are not preempted.
Although it is true that other laws — including grant obligations — mandate that an access
regtriction be reasonable, non-arbitrary and non-discriminatory, that requirgrnent does not arise
trom the Supremacy Clause. National Business Aviation Ass'n, Tne v. City of Naples Airport
Auth, 162 F. Supp. 2d 1343, 1352 (M.D. F1. 2001). In any event, Part 161 requires the FAA 10
determing that the curfew is reasonable, non-arbitary and non-discriminatory. 14 C.F.R.

§ 161.305(e)(2)({). The information the Authority has included in its Application relating to
Condition 1 demonstrates that the curfew is reasonable, non-arbitzary and non-disgriminatory.
That information also establishes that the curfew would not viclate the Due Process Clause of the
5" and 14% Amendments because it i clearly reasonably intended to achicve the legitimate
public purpose of eliminating harmful nighttime noise.

49 G.8.C. § 41713(b)(3) (federal laws do “not limit 2 State, political subdivision of a
state, . .. from carrying out its proprietary powers.”y; City of Burbank v. Lockheed Air Terminal,
411U.8, 624, 635, n,14 (1973). Courts and Congyess have long recognized that proprietary
powers include the power © impose a curfew and adopt similar access restrictions in order to
reduced noise, In addition the cases ¢ited at 8-9 10 8-10 of the Application, see, e.g., Alaska



Circuit found, in upholding the departure curfew at the Santa Monica Airport, “the interest being
protecied, protecting the sleep of the surrounding residential community from the noise of
aircraft operations at might, is a matter of peculiar local concern.”*® Second, as noted above,
ANCA modified federal law to require airport proprietors to follow the ANCA and Part 161
process for approving access restrictions affzeting Stage 3 aircraft, Because the Alrport
Authority is following that process, there is no preemption claim,

Equal Protection Clanse, The Equal Protection Clanse guards against treatment of similarly
sitvated people in 2 dissimilar manner. Courts recognize, however, that all virtually all laws
draw some distinctions that treat people differently, Thus, the issue is whether a given
government law or decision draws a reasonable distinction in light of the purpose of the Jaw or
-action. Because a curfew does not implicate fundamental rights or an inherently suspect
classification such as race, the issue is whether the distinction between day time operations and
nightl.‘lmg?epcraﬁans drawn by the curfew bears a reasonable relationship to a legitimate public
purpose.

As demonstrated throughout the Application, the curfew clearly meets this standard, Nighttime
noise Is a significant problem for the residents of Burbank and Los Angeles and the curfew
viould address that problem. The long-sianding demands for a curfew, the existence of 2 Noise
Impact Area, and the high nighttime noise exposure levels al] demonstrate the existence of a
legitimate problem, See Comment 1; Application, Chapters 4-5. The curfew is a reasonable WY
to address this problem. It would climinate the cause of the problem directly by banning
nighttime operations at the Alrpert, while still providing reasonable exceptions for various
ernergencics and compelling needs. Thus, there is clearly a reasonable relationship between the
curfew and the legitimate public purpose of ¢liminating nighttime noise.

Indeed, courts that have evaluated similar access restrictions under the Bqual Protection Clause
have affirmed the restictions, Moreover, the substance of the Equal Protection snalysis is

Airlines, Inc. v. City of Long Beach, 951 F.2d 977 (Sth Cir. 1992) (affirming power of proprictor
to impose cap on total operations); Global Intl Airways Corp. v. Port Auth, of New York & New
Jersey, 727 F.2d 246, 248 (24 Cir. 1984) (finding curfew and ban on noisy jets not preempled);
Natioral Business Aviation Ass'n, Inc v. City of Naples Airport Auth,, 162 F. Supp. 2d 1343
(M.D, Fl, 2001) (affirming power of proprietor to ban operations by a category of loud jets);
Western Airlines, Inc. v. Porr Auth,, 658 F. Supp. 952 (3.D.N.Y, 1986), aff'd, 817 F.2d 222 (2d
Cir, 1987} (affirming reasonableness and legality of airport perimeter rule).

*6 481 F. Supp. at 938-39.

*7 See Nordiinger v. Hahn, 505 U.8. 1,10 (1952)."

* E.g. Seadir NY, Inc. v. City of New York, 250 F.3d 183, 187-88 (2d Cir. 2001} (ban on
sightseeing scaplane flights upheld as reasonably related to legitimate goal of reducing neise in
the community), Gustafson v. City of Lake Angelus, 76 F.3d 778, 79192 (6th Cir., 1996}
(affrming ban on sea plane operations upheld against Equal Protection, Due Process and
Supremacy Clause challenges); Sania Monica Airport Ass'n v. City of Santa Monica, 481
F.Supp. 927 (C.D. Cal. 1979) gf"d 659 F,2d 100 (9th Cir, 1981) (affirming curfew against Equa
Protection and other challenges); Western dir Lines, Inc. v. Port Auth. of New York and New
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subsumed in the submission and evaluation of Condition | (The restriction is reasonable,
nonarbitrary and nondiscriminatory), 14 C.F.R. § 161.305(c)(2)(1).

Commerce Clause. Because the curfew does not discriminate on its face between intra-statc and
interstate travel, it would only violate the Commerce Clause if “the asserted benefits of the
[curfew] are in fact illusory or relate to goals that evidence an impermissible favoritism of in-
state industry over out-of-stale industry”, % Clearly, the Authority’s curfew does not implicate
any of those concems. The curfew wotld remove a substantial source of long-standing
community disturbance. As the cost-benefit analysis and the hard-to-quantify benefits of the
curfew demonstrate, the benefits of the curfew are real, and in no way illusory. Similarly, the
curfew does not evidence in any way an impermissible favoritism over out-of-state industry,
becanse the curfew applies to all nighttime operations regardless of origin, destination, and
owmnership of the aireraft or residence of the passengers. The curfew applics equally to all
nighttime operations, and the Authority’s analysis indicates that many of the current nighttime
operations that would be affected are intra-state flights,

As might be expected given such a deferential standard, Courts have rejected Commerce Clause
challenges to curfews and similar access restrictions ar other airports.” For the reasons
discussed above, and throughout the Application, there is no basis to belicye that a court would
come to a different conclusion with respect to the Authority’s curfew nor that FAA reasonably
could do so, :

16) Effccts on Other Airports (Section 10,3.2.2; Effects of Shifted Operations on Alternate
Airports) :

SUMMARY OF COMMENT: The eurfew would not require that any op.erations be
shifted to the Van Nuys Airport. The Authority and City should work with operators

at the Airport to discourage the shift of operations to airports with nighttime noise
concerns, -

Jersey, 658 F. Supp. 952, 960 (S.D.N.Y. 1986) (affirming rule prohibiting fhights of more than
1,500 miles to or from New York’s LaGuardia Airport); National Aviation v. City of Hoyward,
418 F. Supp. 417 (N.D. Cal. 1976} (affirming curfew because distinction between daytime and
nighttime operations is reasonable).

* Alaska Airlines, 951 F.2d at 983-84 {If the goal is a valid one, “the ordinance would

violate the commerce clause only if the particular means chosen to achieve its goals were
irrational, arbitrary or unrelated to those goals.”).

* Alaska Airiines, 951 F.2d at 934-85 (rejecting Commerce Clause challenge to
ordinances limiting the nurnber of jet flights per day); Santa Monica Airport Ass'n v, City of
Sarta Monica, 481 F. Supp, 927, 942 (C.D. Cal. 1979) af"d 659 F.2d 100 (9th Cir. 1981)
(affirming against Commerce Clause challenge to prohibitions on use of the airport by certain
classes of noisy aiverafty; National Helicopter Corp., 137 F.3d 81 (rejecting Commerce Clause
challenge to heliport curfew regulation); National Bus, Avigtion Ass'n, 162 F. Supp. 2d 1343
{affirming regulation of certain poisy aireraft),

34



The City is concerned that the Application’s assumed modest shift in operations from the Airport
to other airports in the region may be misunderstood and misapplied by others in the context of
Part 161, In particular, given that the Application is expected to be the first Part 161 Subpart D
application in the nation to be submitted to the FAA, the City believes it would be helpfi! for the
Autherity to provide more detailed context to explain how the assumed shift in operations should
be understood, Thus, the City recommends that the Authority supplement its discussion of the
impact of the curfew on other regional airports with additional discussion of those mnpacts.

For example, there appears to be a misunderstanding that the curfew will somehow mandate that
aircraft relocate from the Alrport to Van Nuys Airport.”! Potential for confusion on this issue is
increased by the fact that Los Angeles World Airports is currently preparing a Part 161 Study to
evaluate a number of potential noise and access restrictions at Van Nuys, meluding a potential
mandatory cwrfew,” The City is concerned that confusion over these points will lead to 2 “zero-
sum” debate between residents living near the Airport and residents living near Van Nuys as to
which community should bear the brunt of nighrtime noise. Such a debate is not omly baseless,
but ends up dividing our communitics instead of uniting s in an effort to obtain needed noise
relief at both aixports.

The City agrees that the statistics the Authority has included in the Application make clear that
the Authority expects, at most, only a small inerease in operations at VIN'Y as a result of the
curfew. It might help drive that point home to indicate that those few additional operations are
vicll within the projected increase in operations even without a curfow at the Afrport, In
addition, to further prevent any further confusion, the City recommends that the Anthority make
two basic points regarding the potential impact of the curfew on Van Nuys.

First, because the Airport curfew will prohibit non-emergency nighttime operations, including

current operations, the Authority should make cloar that it made certain assumptions that a

percentage of those operations would not be able to shift their operations to non-curfew hours at

the Airport, causing those operators to relocate o other airports. For those opcrations, the

Authority made cerlain assumptions as to which airports those operations would relocate. The

Authority should be very clear that it does not and cannot require that any operation relocate to
any specific airport.

Nonetheless, the City believes it would be particularly helpful if the Anthority could indicate that
it will encotrage operators who choose te relocate 10 take into account the impagt their
operations will have on the surrounding community and chose an airport, such as LAY or
Ontario, where nighttime operations have less of an impact on residents than at smaller airports
in more residential areas, such as Van Nuys, The City and the Authority should werk with the

© Airport’s tenants to minimize the need to divert operations to other airports. The City stands
ready to work with the Authority and Alrport users to find ways to cither SNCOUTAZE USErs to
remain at the Airport and operate within the terms of the curfew or to relocate to airports where
the impact of such operations will be smallest.

At http:/fwerw latimes.com/news/local/la-me-airwars21apr21,1,38666 82 story
*2 See hwttp:/fwrww.ynypart161.cony
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Second, with respect 1o the Van Nuys Part 161 Study, the City beliaves the Authority’s
Application should acknowledge that Van Nuys is in process of preparing a Part 161 application
itself, but it is not scheduled to be completed or released for public review until nyid-2009.
Although 4 curfew is one of the measures being considered, it is impossible to know now
whether a curfew will be part of the final Part 161 application or whether any proposed curfew
would apply to any of the operations that might end up shifting from the Ajrport to Van Nuys.
The Authority should also malke clear, however, that Part 161 and ANCA require the FAA to
consider each Part 161 application on its own meyits, so that the FAA is not required to “choose™
between the Authority's curfew and a potential Van Nuys curfew. The Application should also
identify the likely choices for operations that would divert from the Airport, but may be unable
to use Van Nuys if a curfew is approved there.

There have been some suggestions that the clear benefits of a curfew to residents near the Afrport
might be completely offsct by impacts on residents at the airports to which operations may be
shifted. This notion is without merit, but the Authority should address this issue affirmarively in
the Application.

First, because some minor relocation in operations is a hocessary consequence of access
resirictions at one ajrport, see 14 C.F.R. § 161.5 {defining noise and access restrictions), it would
undenmine Congressional intent to conclude that an access restriction conld not saiisfy Part 161
simply because some minor relocations would occur. Accordingly, a shift in operations must be
understoad to have been expected by Congress when it enacted ANCA. This is not to suggesi
that the costs and benefits of operational shifts should not be addressed, but that the manner in
which those costs and benefits arc assessed must be tempered by Congressional intent. Whether
there would be a shift in operations cannot be determinative of whether a particular testriction is
appropriate or not, For example, having some operations move from small, land-locked airports
that have been surrounded by dense residential development for a half-century to other airports
that may have more compatible land uses is fully consistent with Congressional intent,

Second, the actual costs of the impacts of a few additional operations scattered among other
airports likely would not equate to the benefits of the access restriction the Ajrport. Because of
the logarithmic nature of noise, reducing the nighttime operations at Burbank 1o near zero will
have a much larger noise and economic benefit effect than adding a few operations to airports
that have and will continue to have nighttime operations. Differences in land uses, property
values and community concerns make such airport-to-airport comparisons difficult.

Third, the few additional operations projected for other regional airports are well within
projected increases in operations and capacity at those airports. Those airports have noise
abatement and mitigation programs that are already intended to address the impacts of such

Increases in operations. Those measures may include Part 161 studies, Part 150 studies or other
TNEASUTES.

Fourth, the proposed curfew is consistent with regional airport planning conducted by the

Southern California Association of Governments (“SCAG”). The 2008 Regional Transportation
Plan explicitly assumes that the Adrport and the City would “jointly develop a strategy for
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addressing the desire for nighttime airport noise relief.” 2008 RTP Aviation and Alrport Ground
Access Report at 14, The cwrfew is alse consistent with SCAG s “Aviation Guiding Principles™
for regional aviation planning that the region should “[r]eflect environmental, environmental
justice and local quality of life constraints at cxisting airports that operate in built-out urban
environments.” Jd. at 8. Despite this important recognition, even with the Full Curfew in place,
the Afrport would be able 1o fulfill #s role under the regional aviation plan to accommodate its
share of regional carpo and passenger traffic. '



